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Defendant-Appellee. 
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On order of the Court, the application for leave to appeal the December 20, 2011 
judgment of the Court of Appeals is considered and, pursuant to MCR 7.302(H)(1), in 
lieu of granting leave to appeal, we REVERSE the judgment of the Court of Appeals and 
REINSTATE the September 29, 2010 order of the Court of Claims denying in part the 
defendant’s motion for summary disposition.  The Court of Appeals clearly erred in 
applying principles of direct liability to grant summary disposition to the defendant on 
the plaintiff’s vicarious liability claim.  “Vicarious liability is based on a relationship 
between the parties, irrespective of participation, either by act or omission, of the one 
vicariously liable, under which it has been determined as a matter of policy that one 
person should be liable for the act of the other.”  Theophelis v Lansing General Hospital, 
430 Mich 473, 483 (1988) (internal quotation and citation omitted).  Because the theory 
of vicarious liability is not concerned with the acts or omissions of the principal, the 
Court of Appeals erred in holding that the defendant was entitled to summary disposition 
because it did not have a duty to intervene. 
 
 
 


