STATE OF MICHIGAN

COURT OF APPEALS

In re Estate of JAMES D. GOODIN.

LORI BIALKOWSKI, Persona Representative of
the Estate of JAMES D. GOODIN,

Petitioner-Appellee/Cross-
Appellant,

v
SAMMIE DALTON,

Respondent-Appellant/Cross-
Appelleeg,

and
JP MORGAN CHASE BANK, N.A.,

Interested Party.

Before: JANSEN, P.J., and BORRELLO and BECKERING, JJ.

PeER CURIAM.

Respondent Sammie Dalton, sister of the decedent James D. Goodin, appeals' as of right
from a probate court order, following a contested hearing, equally dividing the proceeds of a
bank account between Dalton and petitioner Lori Bialkowski.> For the reasons set forth in this

opinion, we affirm.

! Although petitioner Bialkowski filed a claim of cross-appeal, she has not raised any issue on
cross-appeal. Thus, the cross-appeal has been abandoned.

2 Bialkowski testified that she met Goodin in 1997 and began a more personal relationship with
him in 2003. When Goodin’s health began to deteriorate in 2007, Bialkowski moved into
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This dispute arises from the distribution of proceeds from a checking account opened by
Goodin in 1996. In February 2008, Goodin gave Dalton rights to the account as power of
attorney. Three months later, Goodin added Dalton as a joint owner of the account. On August
26, 2010, Goodin, Lori Bialkowski, and a bank employee signed forms relating to Goodin’s
accounts, including two forms granting Bialkowski power of attorney over Goodin's accounts
and a signature card relating to the disputed account. The signature card contains the
handwritten notation “Adding Beneficiary” above Bialkowski’s signature. The bank employee
who made the notation testified that it was a mistake and did not comport with the bank’s
protocol for adding another joint owner. Based on the card, the testimony of the bank employee,
and Bialkowski’s account of the conversations, the probate court found that Goodin intended to
add Bialkowski as ajoint owner.

On appeal,® Dalton challenges both the probate court’s findings of fact and its legal
anaysis. This Court reviews a probate court’s factual findings for clear error. In re Estate of
Raymond, 483 Mich 48, 53; 764 NwW2d 1 (2009). “A finding is clearly erroneous when a
reviewing court is left with a definite and firm conviction that a mistake has been made, even if
there is evidence to support the finding.” In re Bennett Estate, 255 Mich App 545, 549; 662
NW2d 772 (2003). “[R]egard shall be given to the specia opportunity of the trial court to judge
the credibility of the witnesses who appeared before it.” MCR 2.613(C). “The determination
whether a statutory provision applies to a given action is purely alegal question that this Court
reviews de novo.” Sark v Ozomaro, 238 Mich App 549, 567; 606 NW2d 411 (1999).

Dalton now argues that the probate court improperly relied on the statutory joint account
act, MCL 487.711 et seg., to determine that Bialkowski had an interest in the disputed account.
A statutory joint account is defined by the act as “a joint account as to which a statutory joint
account contract, as provided in this act, has been signed by a person having a right of
withdrawal on the account.” MCL 487.713(c). Bialkowski acknowledged in the probate court
that no statutory joint account contract was created and from the record we find no evidence of a

Goodin’s home. Biakowski was the primary beneficiary under Goodin’s will and she lived with
Goodin until his death on October 18, 2010.

3 At the conclusion of testimony, Bialkowski’s counsel asked the court to consider the statutory
joint account act and MCL 487.716. The probate court interrupted counsel’s argument and
invited the parties to submit case law or “[w]hatever you wanna give me’ in six days. Dalton’s
counsel agreed, however never submitted anything to the probate court. Hence, the arguments
raised by Dalton on appeal were not raised in the probate court. An issue not raised before and
considered by the trial court is generaly not preserved for appellate review. Adam v Sylvan
Glynn Golf Course, 197 Mich App 95, 98; 494 NwW2d 791 (1992). However, the general issue
whether Bialkowski had an interest in the account may be considered preserved because that
issue was presented to and decided by the probate court. Further, Dalton was not required to
take exception to the trial court’s decison. MCR 2.517(A)(7). Based on our finding that the
guestions presented on appeal are of law and all the facts necessary for their resolution have been
presented, we find review appropriate, See, Duffy v Mich Dep’t of Natural Resources, 490 Mich
198, 209 n 3; 805 NW2d 399 (2011).



statutory joint account contract. However, the probate court made only a fleeting reference to
MCL 487.716 in its decision, and that reference was not significant to the probate court’s
anaysis. The probate court’s only reference to the statutory joint account act appears in the
following statement: “As to any unanswered questions or ambiguities contained in a statutory
joint account contract, such issues shall be resolved ‘ pursuant to the common law . . . with the
purpose of effectuating the intent of the parties’” MCL 487.716.” The probate court instead
relied on legal principles from several cases, none of which address the statutory joint account
act. Because no statutory joint account contract was presented, the probate court’s statement
only serves as evidence that the probate court would examine the common law to effectuate the
intent of the parties. Hence, the probate court’s isolated reference to the statutory joint account
act does not establish that its analysis was legally flawed for the reasons now argued by Dalton.

Dalton also argues that the probate court erred by failing to analyze whether the statutory
presumption that funds in a joint account are intended to vest in the survivor was rebutted, and
instead focused on whether Goodin intended to add Bialkowski as a joint owner. The statutory
presumption to which Dalton refersis derived from MCL 487.703, which states in part:

When a deposit shall be made, in any bank by any person in the name of
such depositor or any other person, and in form to be paid to either or the survivor
of them, such deposits . . . upon the making thereof, shall become the property of
such persons as joint tenants . . . and may be paid to either during the lifetime of
both, or to the survivor after the death of 1 of them. . ..

* * %

The making of the deposit in such form shall, in the absence of fraud or
undue influence, be prima facie evidence, in any action or proceeding, to which
either such banking institution or surviving depositor or depositors is a party, of
the intention of such depositors to vest title to such deposit and the additions
thereto in such survivor or survivors.

Contrary to Dalton’s argument on appeal, the opening of a joint account does not necessarily
establish the funding depositor’s intent to make a gift of the accounts to the joint owner; the
depositor may intend to retain control of the joint bank account and to have the funds vest in the
joint owner only after the depositor’s death. See In re Cullmann Estate, 169 Mich App 778, 785;
426 NW2d 811 (1988). Property rights to funds in the account are determined by the intent of
the depositor at the time of the deposit. In re Pitre, 202 Mich App 241, 244; 508 NwW2d 140
(1993).

Although Daton now contends that the probate court failed to analyze whether
Bialkowski successfully rebutted the statutory presumption that funds in a joint bank account
shall vest in the survivor, the probate court did not analyze whether that statutory presumption
was overcome because that argument was not advanced by the parties. During trial on this
matter, the parties' dispute did not concern Goodin’s intention with respect to whether the funds
would vest in the surviving joint owner(s) upon his death, but rather whether Goodin intended to
make Bialkowski ajoint owner. Dalton’s failure to submit legal arguments on this issue left the
probate court to resolve the sole factual issue that was presented by the parties—Goodin’s intent
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with respect to adding Bialkowski to the account. Having determined that Goodin intended to
make Bialkowski ajoint owner, the probate court’s decision to equally divide the proceeds of the
account between the survivors is consistent with the statutory presumption.

Dalton also argues that the probate court clearly erred in finding that Goodin intended to
make Bialkowski ajoint owner and beneficiary of the account.

Bialkowski testified that Goodin intended to make her a beneficiary of the account. The
insertion of the words “Adding Beneficiary” on the signature card above Bialkowski’s name is
consistent with Bialkowski’s testimony. The bank employee’s testimony indicates that the
bank’s protocol for adding Bialkowski as a joint owner was not followed. The employee’s only
explanation for the words was that she made a mistake. But her departure from the bank’s
protocol does not address or alter the probate court’s finding of Goodin's intent. Dalton
contends that the court’s finding is erroneous because the notation does not identify the subject
of the phrase “ Adding Beneficiary.” However, based on the testimony of Bialkowski concerning
Goodin’s conversation with the bank employee, coupled with the fact that the only other person
that it could conceivably refer to, Dalton, was already ajoint owner, the probate court reasonably
concluded that the phrase “Adding Beneficiary” referred to Bialkowski. Accordingly, the
probate court’ s findings of fact concerning Goodin’sintent are not clearly erroneous.

Affirmed. Petitioner-Appellee being the prevailing party may access costs. MCR 7.219.

/s/ Kathleen Jansen
/sl Stephen L. Borrello
/sl Jane M. Beckering



