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| respectfully dissent. | conclude that plaintiff presented sufficient evidentiary proof to create a
genuine issue whether the dleged defect was a cause in fact of hisinjury. Plantiff presented sufficient
evidence from which one could reasonably conclude that there is a reasonable likelihood of probability
rather than a possibility that defendant’s aleged negligence caused plaintiff’s injury. Skinner v Square
D Co, 445 Mich 153, 166; 516 NW2d 475 (1994).

While plaintiff admitted that he did not actudly see a loop in the dog leash, he described
physica circumstances, including his position, the dog’s position, and the length and composition of the
leash, from which one could reasonably conclude that it was probable, not merdly possible, that the
leash was dragging on the ground in a manner that would enable it to become snagged on a protruding
object.

Further, plaintiff explained, and other witnesses supported, that there was a sudden jerk of the
leash from behind, that had the effect of sopping the bicyde suddenly and sending plaintiff flying.
Although there is no direct evidence that the leash became caught on the pipe cap, there was
circumgtantial evidence tending to support this concluson and disprove dternative explanations. Thisis
al that isrequired:

All that is necessary is that the proof amount to a reasonable likelihood of
probability rather than a possbility. The evidence need not negate all other possible
causes, but such evidence must exclude other reasonable hypotheses with a fair



amount of certainty. Absolute certainty cannot be achieved in proving negligence
circumstantially; but such proof may satisfy where the chain of circumstances
leads to a conclusion that is more probable than any other hypothesis reflected by
the evidence. However, if such evidence lends equa support to inconsstent
conclusons or is equaly consgtent with contradictory hypotheses, negligence is not
established. [Skinner, 445 at 166, citing 57A Am Jur 2d, Negligence, § 461, p 442.
Emphasis added.]

Pantiff provided an affidavit explaining the physcd circumstances of the accident. He stated
that the dog did not pull him from the bicycle that the leash was not entangled in the rear whed
immediatdy after the accident and showed no physica sgns of having been caught in the whed so asto
cause the bicycle to come to a sudden stop; that had the leash been caught in the rear whed, it would
have dowed the bicycle rather than stopped it abruptly; and that he observed nothing ese in the
surrounding area that could have ensnared the leash that would have caused such a sudden and violent
backward force.

Defendant argued below that plaintiff’s affidavit contredicted his deposition testimony, but
supported this contention only by reference to plaintiff’s tesimony that he surmised that the cap was
responsible for hisaccident. The affidavit is not inconsstent with this testimony.

Defendant speculated that there may have been a twig, rock or other object on the front lawn
that pulled the leash. However, no one observed such an object, and the force with which the bicycle
was suddenly stopped makes it probable that the leash became caught on a rigid and secure object,
rather than atwig or smdl rock not readily observable.

In sum, | conclude that plaintiff presented sufficient evidence from which ajury could reasonably
conclude, based on the evidence and reasonable inferences, rather than speculation and conjecture, that
the aleged defect was more likely than not the cause of the accident.

| would remand for further proceedings, including proceedings addressing defendant’ s remaining
defenses.
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