STATE OF MICHIGAN

COURT OF APPEALS

PEOPLE OF THE STATE OF MICHIGAN, UNPUBLISHED
July 24, 2012
Paintiff-Appellee,
v No. 303588
Oakland Circuit Court
DEANDRE CORTEZ KEYS, LC No. 2010-233932-FC

Defendant-Appel lant.

PEOPLE OF THE STATE OF MICHIGAN,

Plaintiff-Appellee,

v No. 304169
Oakland Circuit Court
MARK GIBSON HOLMES, LC No. 2010-233923-FC

Defendant-Appel lant.

Before: TALBOT, P.J,, and SERvITTO and M. J. KELLY, JJ.

PeER CURIAM.

In this consolidated appeal, Deandre Cortez Keys' appeals as of right his jury trial
convictions of armed robbery,? two counts of possession of a firearm during the commission of a
felony (“felony-firearm”),® and possession of a short-barreled shotgun.* Keys was sentenced to
concurrent terms of 81 months to 20 years imprisonment for his armed robbery conviction and
three to five years' imprisonment for the possession of a short-barreled shotgun conviction, to be
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served consecutive to concurrent terms of two years imprisonment for each felony-firearm
conviction. Mark Gibson Holmes® appeals as of right his jury trial conviction of armed robbery.®
Holmes was sentenced to 45 months to 45 years imprisonment for his armed robbery
conviction. We affirm.

I. DOCKET NO. 303588

On appeal, Keys argues that the prosecution failed to present sufficient evidence to
demonstrate that he knew that the shotgun he possessed was short-barreled. Thus, the trial court
erred in denying his motion for a directed verdict. We disagree. This Court reviews the tria
court’s ruling on a motion for a directed verdict de novo.” When reviewing atrial court’s ruling
on a motion for a directed verdict, we view the evidence “in a light most favorable to the
prosecution in order to ‘determine whether a rational trier of fact could have found that the
essential elements of the crime were proved beyond a reasonable doubt.’”®

“A person shall not manufacture, sell, offer for sale, or possess a short-barreled shotgun
or a short-barreled rifle”® The term “short-barreled shotgun” “means a shotgun having 1 or
more barrels less than 18 inches in length or a weapon made from a shotgun, whether by
alteration, modification, or otherwise, if the weapon as modified has an overall length of less
than 26 inches.”*® To be found guilty of possession of a short-barreled shotgun, the prosecution
must prove “the intentional possession of the prohibited gun with the knowledge of its character
asaweapon.”™* The requisite knowledge, however, does not extend to the specific aspects of the
weapon that render the weapon illegal .

The prosecution presented evidence that Keys removed a shotgun from the trunk of a
vehicle and then approached Adam Williams's car with the shotgun in hand. Keys then pointed
the shotgun at Williams's head. After the robbery, Keys took the shotgun to the Silver Oaks
Apartments and attempted to sell it. The type of shotgun that Keys attempted to sell was
identified by Michael Elliott at trial. Additionally, it was established that the barrel of the
shotgun that Keys possessed measured 15 1/2 inches in length. As such, the prosecution
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presented evidence sufficient to establish that Keys intentionally possessed a shotgun with
knowledge of the shotgun’s character as a weapon, and that the barrel was less than 18 inchesin
length. Accordingly, thetrial court did not err in denying Keys' s motion for a directed verdict."®

Keys also argues that because there was insufficient evidence to establish that he knew
the shotgun he possessed was short-barreled, he was inappropriately scored 10 points for prior
record variable (“PRV”) 7.1 We disagree. This unpreserved issue is reviewed for plain error
affecting Keys's substantial rights.™®

As there was sufficient evidence to support Keys's conviction for possession of a short-
barreled shotgun, Keys has failed to demonstrate plain error by the trial court in scoring ten
points for PRV 7.1° Therefore, Keys' s argument must fail.

[1. DOCKET NO. 304169

Holmes argues that the trial court erred when it failed to suppress evidence regarding the
cellular telephone found by Sergeant Lawrence Porter in Holmes's nightstand. Specifically,
Holmes asserts that Porter’s examination of the telephone to determine its make and whether it
contained a battery constituted an illegal search and seizure. We disagree. A tria court’s
decision regarding a motion to suppress evidence is reviewed de novo, while the trial court’s
findings of fact are reviewed for clear error.” “A finding is clearly erroneous if, after reviewing
the entire record, an appellate court is left with a definite and firm conviction that a mistake has
been made.”*® Deference must be given “to the trial court’s factual findings, particularly where
the credibility of witnesses is involved.”* Thus, this Court “may not substitute [its] judgment
for that of the trial court and make independent findings.”%°

Holmes does not challenge the officers initially entering his home. He aso does not
challenge Porter opening the nightstand drawer pursuant to a protective search. Rather, Holmes
contends that Porter’s examination of the cellular telephone went outside of the scope of what
was necessary for the protective search.
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We find, however, that the seizure of the cellular telephone was permissible under the
plain view doctrine. The United States and Michigan constitutions “guarantee the right of
persons to be secure against unreasonable searches and seizures.”?* “The plain view doctrine
allows police officers to seize, without a warrant, items in plain view if the officers are lawfully
in a position from which they view the item, and if the item’s incriminating character is
immediately apparent.”?* “Immediately apparent” means having probable cause that the item is
seizable without further search.?® Porter was aware that an Evo brand cellular telephone had
been stolen during the armed robbery. Porter also was aware that GPS tracking of the stolen
cellular telephone led law enforcement to the rear yard of Holmes's residence and that Holmes
was believed to be a suspect in an armed robbery. Also, Porter observed a cellular telephone on
top of the nightstand, and inside the gjar nightstand drawer, observed a second cellular telephone.
Furthermore, when questioned by law enforcement, Holmes denied having a cellular telephone
other than the telephone that was on top of the nightstand. As such, seizure of the cellular
telephone was permitted as there was probable cause to believe that it was the stolen Evo cellular
telephone®® Moreover, “[o]nce an object is lawfully seized, a cursory examination of the
exterior of that object, ..., isnot, ..., a constitutiona ‘search’ for purposes of the Fourth
Amendment.”® Accordingly, the trial court did not err when it admitted evidence regarding the
cellular telephone’ s make and that the battery that had been removed.?®

Holmes next argues that the trial court erred when it granted the prosecution’s motion to
reopen proofs and amend its witness list to add Keys and Simpson as withesses against Holmes.
We disagree. Both atrial court’s decision to allow a late endorsement of a witness and to permit
the reopening of proofs are reviewed for an abuse of discretion.?’

“A prosecutor’s late endorsement of a witness is permitted at any time upon leave of the
court and for good cause shown.”?® “Generaly, the reopening of proofs for either the
prosecution or defense rests within the sound discretion of the trial judge.”® “Relevant in ruling
on a motion to reopen proofs is whether any undue advantage would be taken by the moving
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party and whether there is any showing of surprise or prejudice to the nonmoving party.”®* As
Keys and Simpson were once codefendants, they were unavailable to be caled as witnesses
against Holmes until they agreed to testify at trial.** Because of their initial unavailability, good
cause was shown for the late endorsement of Keys and Simpson as witnesses.** Contrary to
Holmes's assertion, there is no evidence that the trial court permitting the late endorsement of
witnesses and reopening proofs caused Holmes to suffer prejudice, thus depriving him of a fair
trial.*®* The record demonstrates that Holmes had ample notice of the prosecution’s intent to call
Keys and/or Simpson as witnesses against him if they became available. Holmes's contention
that the late endorsement and proofs deprived him of afair trial because it rendered his defenses
“useless’ is without merit. A review of the record reveals that Holmes raised the defenses that
the prosecution failed to meet its burden of proof, mistaken identity due to disparate physical
characteristics, credibility based on contradictory testimony, and duress. Therefore, there was no
abuse of discretion by thetrial court.®*

Lastly, Holmes argues that his trial counsel was ineffective for failing to request that the
trial court sever histrial from the trials of Keysand Simpson. We disagree. This Court’s review
of unpreserved issues of ineffective assistance of counsel is limited to “errors apparent on the
record.”®  Additionally, we review a trial court’s factua findings for clear error, and
constitutional determinations de novo.®

“To establish a claim of ineffective assistance of counsel, a defendant must show both
that counsel’ s performance was deficient and that counsel’ s deficient performance prejudiced the
defense.”®” To show that counsel’s performance was deficient, Holmes “must show that it fell
below an objective standard of reasonableness under prevailing professional norms” and in doing
so Holmes “must overcome a strong presumption that counsel’s performance constituted sound
trial strategy.”®

Keys's trial counsel made a motion for separate juries, or in the alternative, to sever his
trial from that of Holmes and Simpson. While the trial court permitted Keys, Holmes and
Simpson to have separate juries, it denied Keys's motion to sever the tridls. As Keys
unsuccessfully made the same motion that is the basis of Holmes's ineffective assistance claim,
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and a claim of ineffective assistance of counsel cannot be based on a failure to make a meritless
or futile motion, Holmes's argument must fail.*

Affirmed.

/s Michadl J. Tabot
/s/ Deborah A. Servitto
/s Michad J. Kelly
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