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Before Sawyer, P.J., and Griffin and Talbot, JJ.
TALBOT, J. (concurring).

| agree with the mgority that defendant’ s conviction and sentence should be affirmed, but write
separately because | would reach that result for different reasons.

Firg, in response to defendant’ s claim that defense counsel was ineffective for not requesting an
indruction on involuntary mandaughter, the mgority opinion asserts that counsel was not ineffective for
faling to request a jury indruction on voluntary mandaughter. It gopears to me that counsdl asked for
both ingructions when, as part of his request, he told the trid court, “It's not just voluntary
mandaughter. . .theré s involuntary mandaughter, too.” | agree with the mgority, however, that counsel
was not ineffective and that the trid court did not err in refusing the ingructions, which were not
supported by the evidence.

| disagree with the mgority that there were no errors in defendant’s trid. | believe defendant
correctly identifies a number of errors. the prosecutor improperly insnuated through her questions that
defendant had threstened witnesses, when there was no evidence to support the prosecutor's
suggestion; the trid court repeatedly and incorrectly blamed defendant for firing his retained attorney
when, in fact, defendant’s retained counsd quit; and the trid court patently erred in the admission of
satements by codefendants and the police where their state of mind was clearly not a issue. Despite
these errors, | would find that reversa is not required because defendant hes not demondtrated in this
case that it is more probable than not that the errors asserted resulted in a miscarriage of justice.
People v Lukity, _ Mich __; ~ Nw2d __ (1999)(Docket No. 110737, issued 7-13-99), dip
op at 15.



As the mgority notes in passing, this case arose from a drive-by shooting thet resulted in the
deeth of a nine-year-old child. The untainted evidence againgt defendant was overwheming. Witnesses
present at the shooting testified that defendant fired 19-22 shots from a 9mm wegpon; the child victim
was killed by a 9mm bullet; defendant was seen holding a smoking 9mm gun immediately after the
shooting; defendant was arrested shortly after the shooting, still wearing the clothing described by
witnesses a the scene; and defendant was identified by an eyewitness, both a a line-up and in the
courtroom, asthe shooter. In light of the evidence againgt him, defendant has not demonstrated thet it is
more probable than not that the errors complained of resulted in amiscarriage of justice. 1d. Becausel
am convinced that the cumulative effect of the trid court’s errors in this case was harmless, | concur in
the result reached by the mgjority.
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