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PER CURIAM.

Plaintiffs Louis and Sharon George appeal as of right the trial court’s order granting
defendant Robert Humpert’s motion for summary disposition. We affirm. We decide this appeal
without oral argument pursuant to MCR 7.214(E).

|. Basic Facts And Procedural History

The Georges bought a home from Humpert. A disclosure statement Humpert completed
indicated that there was no evidence of water damage in the crawlspace beneath the home. After
the Georges occupied the home, they discovered water damage in the crawlspace and dampness
throughout the home. Eventually, the Georges were required to vacate the home due to the
presence of black mold. The Georges lost possession of the home via a mortgage foreclosure.

The Georges filed suit aleging fraudulent/intentional misrepresentation, negligent
misrepresentation, fraudulent concealment/failure to disclose, and rescission. Humpert moved
for summary disposition pursuant to MCR 2.116(C)(8) and (10), asserting that the Georges could
not make out a prima facie case of misrepresentation because they admitted they did not speak
with him or review the disclosure statement before purchasing the home, and because the sales
contract contained an “as is’ clause. In response, the Georges argued that a question of fact
existed as to whether Humpert and/or his agent knew that the home had water problems. Sharon
George submitted an affidavit in which she stated that she asked Humpert's agent, Gary Bisons,
if the home had water problems, and that he replied, “not to my knowledge.” Sharon George



aso stated that neighbors informed her that Bisons had told them that the home had water
problems. Thetrial court granted Humpert’s motion for summary disposition.*

I1. Summary Disposition
A. Standard Of Review
We review de novo atrial court’s decision on a motion for summary disposition.?
B. Legal Standards

A claim for fraudulent/intentional misrepresentation requires a showing that: (1) the
defendant made a material representation; (2) the representation was false; (3) when the
defendant made the representation, the defendant knew that it was false, or made it recklessly,
without knowledge of its truth as a positive assertion; (4) the defendant made the representation
with the intention that the plaintiff would act upon it; (5) the plaintiff acted in reliance on the
representation; and (6) the plaintiff suffered damages.’

A claim of negligent misrepresentation requires proof that a party justifiably relied to his
detriment on information subject to independent verification prepared without reasonable care by
one who owed the relying party a duty of care.*

To establish a claim of silent fraud, there must be circumstances which establish a legal
duty to make a disclosure. A mere nondisclosure is insufficient. A legal duty to disclose arises
from circumstances in which the plaintiff inquires regarding something, to which the defendant
repliesincompletely with answers that are truthful but omit material information.”

A real estate agent, as an agent for the seller, does not have a general duty to disclose to
purchasers material defects involving the property.® A real estate agent remains liable for

! During the hearing on Humpert’s motion, the Georges' counsel acknowledged that the Georges
had not seen Humpert’s disclosure statement prior to signing the contract, and that therefore, the
representation allegedly made by Bisons was the only representation on which the Georges could
rely. In addition, the Georges counsel conceded that the claim for rescission was no longer
viable.
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common law fraud or misrepresentation based upon a material misrepresentation that is made
with fraudulent intent.”

C. Applying The Standards

The Georges alleged that in response to their inquiry as to whether the home had water
problems, Humpert's real estate agent, Bisons, replied “not to my knowledge.” Bisons
statement to the Georges was not a positive assertion of past or existing fact, and thus was not an
actionable misrepresentation.®

A party opposing a motion for summary disposition must establish the existence of a
disputed fact with admissible evidence.® Sharon George submitted an affidavit in which she
stated that neighbors informed her and Louis George that Bisons told them that the home had
water problems. However, the neighbors’ statement to the Georges is hearsay,’® and would not
constitute admissible evidence required to create a question of fact.'* Moreover, the affidavit did
not affirmatively show that Sharon George, if sworn as a witness, could testify competently to
the facts stated in the affidavit.® Therefore, the trial court correctly granted Humpert's motion
for summary disposition.™®

Affirmed.
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