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 On order of the Court, the application for leave to appeal the August 19, 2008 
judgment of the Court of Appeals is considered and, pursuant to MCR 7.302(G)(1), in 
lieu of granting leave to appeal, we AFFIRM that part of the judgment of the Court of 
Appeals that held that C & R Plumbing & Heating, Inc.’s (C & R) lien was extinguished 
because it did not name Sterling Bank as a defendant in its cross-complaint.  We also 
AFFIRM, but for a reason other than that stated by the Court of Appeals, that the circuit 
court correctly denied C & R’s motion to amend to add the Homeowner Construction 
Lien Recovery Fund (the “Fund”) as a party because the amendment would have been 
futile.  In reaching this conclusion, the Court of Appeals ruled that C & R had admittedly 
failed to name the Fund as a defendant, which MCL 570.1203, as amended in 2006, 
requires, within the one-year limitations period of MCL 570.1117.  The Court of Appeals 
erred in doing so, because the pre-amendment version of MCL 570.1203 applies to this 
case, and that version of the statute does not mandate that the Fund be named as a 
defendant within MCL 570.1117’s one-year statute of limitations.  Accordingly, we 
VACATE that part of the Court of Appeals analysis.  We note, however, that pursuant to 
MCL 570.1203(3)(a), to recover from the Fund on its lien, C & R must establish that it 
would be “entitled to a construction lien . . . except for the defense provided in subsection 
(1).”  Because C & R did not name Sterling Bank, its lien is not enforceable, and C & R 
cannot satisfy MCL 570.1203(3)(a).  For this reason, we agree with the Court of Appeals 
that C & R’s motion to amend was futile.   
 

 


