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PER CURIAM.

Defendant appedls as of right from a judgment entered for plaintiffs, specificdly chalenging the
trid court's denid of its motion for judgment notwithstanding the verdict (JINOV). Haintiffs had an
insurance policy with defendant in 1990 at the time the roof to their store was damaged in astorm. The
roof was repaired by Thorton and Sons Congtruction Company, and subsequently large amounts of
water lesked into the store.  Plaintiffs brought this action to recover the cost of repairing the water
damage from defendant, arguing that defendant was vicarioudy liable for Thorton's negligent repairs. At
the concluson of the trid, the jury determined that the roof had been negligently repaired and that
Thorton had acted as defendant’s agent in so doing. The trid court subsequently denied defendant’s
motion for INOV. We &ffirm.

Defendant firgt argues that it cannot be held vicarioudy ligble for Thorton's negligent acts
because Thorton was an independent contractor. We disagree.  The mere fact that a party can be
consdered an independent contractor does not preclude a finding of vicarious ligbility under an agency
by estoppd (ostensible agency) theory. Howard v Park, 37 Mich App 496; 195 Nw2d 39 (1972).
A party’s reasonable bief that they are dedling with an agent of the principa is one of three eements
necessary for establishing agency by estoppel. Chapa v & Mary's Hospital, 192 Mich App 29, 33-
34; 480 NW2d 590 (1991). Defendant attempts to distinguish Howard by arguing that the gpplication
of agency by estoppel arose in that case because numerous facts suggested to the plaintiff that the
treeting doctor was not only an agent but actudly an employee of the defendant clinic. Defendant
argues the fact that Thorton was an independent contractor precluded any finding that plaintiffs
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reasonably believed that Thorton was an agent/employee of defendant. We conclude that this argument
does not demondrate that vicarious liability was precluded as a matter of law, as defendant suggests,
but rather attacks the factud bass on which the jury determined that defendant was vicarioudy ligble
under an agency by estoppe theory.

Defendant supplements its argument by asserting that even if the agency were express, rather
than ostensible, defendant would not be vicarioudy liable because Thorton was an independent
contractor. Based on this premise, defendant concludes that it would make little sense to find defendant
vicarioudy liable under an ostensible agency theory when no ligbility could be found if the agency were
express. In support of its premise, defendant cites Janice v Hondizinski, 176 Mich App 49; 439
Nw2d 276 (1989). However, Janice does not support the rule of law upon which this argument is
based. This Court did not expresdy hold in Janice that the principal cannot be held vicarioudy liable for
the negligence of an express agent. That formulation can only be arrived a by making the assumption
that this Court, in Janice, consdered the negligent carrier an express agent of the newspaper and
nevertheess found the newspaper not liable due to the carrier’s status as an independent contractor.
However, where the plantiff in Janice was injured after being struck by the carrier and had no prior
association with the carrier that would raise such an agency issue, we bdieve that defendant’ s reading of
Janice is untenable.

Defendant next argues that the trid court erred in denying its INOV motion, maintaining that
there was insufficient evidence produced at trid to find that the elements of agency by estoppd were
present. We disagree. Three eements must be satisfied to establish agency by estoppe!:

(1) the person deding with the agent must do so with belief in the agent’s
authority and this belief must be a reasonable one, (2) the belief must be generated by
some act or neglect on the part of the principa sought to be charged, and (3) the person
relying on the agent’s authority must not be guilty of negligence. [Chapa v & Mary's
Hospital, 192 Mich App 29, 33-34 (1991).]

We agree with the trid court that there was sufficient evidence produced at trid to satisfy dl three
dements. Haintiffs tedtified that they had not authorized Thorton to repar their roof; that they
discovered Thorton repairing their roof one day, and that when asked, Thorton told them that defendant
had sent him to do the repairs. This evidence supports the conclusion that plaintiffs reasonably believed
that defendant had authorized Thorton to repair the roof on its behdlf.

Asto the second €lement, we note that gpparent authority must be traceable to the principa and
cannot be established solely by the acts and conduct of the agent. Alar v Mercy Memorial Hospital,
208 Mich App 518; 529 Nw2d 318 (1995). However, when evidence of such declarations does not
gtand aone but is supplemented by the introduction of evidence of attending facts and circumstances
from which an inference of agency may be drawn, the question is one for the jury. Shinabarger v
Phillips, 370 Mich 135; 121 NW2d 693 (1963). Not only was there evidence that Thorton told
plantiffs that defendant sent him to do the repairs, other evidence presented indicated that defendant
authorized the payment of plaintiff’s 1990 claim based on Thorton’s estimate, that defendant, rather than
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plantiffs, requested the estimate from Thorton, that defendant paid the clam in an amount equaing
Thorton’s estimate less plaintiffs deductible, and that plaintiffs believed, based on defendant’ s issuance
of a check consstent with Thorton's estimate, that defendant had authorized Thorton to do the job.
This evidence was sufficient to creete a question of fact for the jury on this eement.

Findly, the evidence showed that plaintiffs were not negligent in dlowing Thorton to finish the
roofing job and thus, the third dement is satisfied. Prior to the time they found Thorton doing the
repairs, they had no previous contact with him. Further, by the time plaintiffs arrived, Thorton had
dready removed the existing roofing material and bare wood was exposed. Thorton testified that it
would have been ill-advised to leave the roof in that state because if they had, it would have leaked.
Thus, evidence supports the finding that plaintiffs were not negligent in dlowing Thorton to complete the
job. Consequently, the trid court did not err in denying defendant’s INOV moation.

Affirmed. Codsto plaintiffs.
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