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PER CURIAM.

Defendant was charged with knowingly or intentionaly possessing less than twenty-five grams
of cocaine, MCL 333.7403(2)(a)(v); MSA 14.15(7403)(2)(a)(v), and was subject to sentence
enhancement under MCL 333.7413(2); MSA 14.15(7413)(2). Defendant was on parole when he
alegedly committed his crime. At the subsequent parole violation hearing, the hearing officer found
insufficient evidence to conclude that defendant knowingly possessed cocaine such that he had violated
parole. Theregfter, the trid court dismissed the crimind charge againgt defendant on the basis that the
finding by the Department of Corrections precluded crimina prosecution under the doctrine of collatera
estoppel. The prosecution appeals and we reverse.

The prosecutor argues that the doctrine of collateral estoppel should not be used here. While
plaintiff concedes that the basic requirements of collaterd estoppel have been met, plaintiff contends that
it would be inagppropriate to apply issue preclusion in thiscase. We agree.

Although crimind prosecutions may be precluded based on a decison rendered in
adminigrative proceedings, in generd, adminigtrative determinations will not collaterdly estop a crimina
case. People v Watt, 115 Mich App 172, 181; 320 NW2d 333 (1982). For example, where the two
proceedings are fundamentaly different, collaterd estoppel will not be applied if to do so would
contravene public policy. People v Gates, 434 Mich 146, 161; 452 NW2d 627, cert den 497 US
1004, 110 S Ct 3238, 111 L Ed2d 749 (1990); Thangavelu v Dep't of Licensing & Regulation,
149 Mich App 546, 555; 386 NW2d 584 (1986).
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Using collaterd estoppel based on the parole board's finding of insufficiency of the evidence
would contravene public policy. People v Johnson, 191 Mich App 222, 226; 477 NW2d 426
(1991). Pardleisonly aconditiona release. People v Raihala, 199 Mich App 577, 579; 502 Nw2d
755 (1993). A paroled prisoner technicaly remains in the custody of the Department of Corrections,
which is executing the sentence imposed by the court. 1d. Thefocus of aparole violation hearing ison
whether a defendant, who has dready been convicted of a crime, violated a condition of parole, and
whether parole should be revoked. Washington v Dupard, 93 Wash2d 268, 276; 609 P2d 961, 965
(1980). If the hearing officer finds that the parolee violated parole by committing a new offense, the
parolee “is neither burdened with a new conviction nor exposed to punishment other than that to which
he was dready” serving. People v Johnson, 191 Mich App 222, 226; 477 NW2d 426 (1991).
However, the “determination whether one committed an offense for the purpose of a new conviction
should be made in acrimind trid which isthe intended forum for such adetermination.” 1d.

Furthermore, because of the limited nature and scope of a probation violation hearing, as a
precticd matter, the prosecutor may not present dl the evidence bearing on the commission of the
dleged offense.  Johnson, 191 Mich App a 226. The determination whether one committed the
offense for the purpose of a new conviction should be made in a crimind trid, which is the intended
forum for such a determination, and not in an informa, summary proceeding. Id. Therefore, because
the purposes of the two proceedings differ, it would be contrary to public policy to apply collatera
estoppd to thiscase. Accordingly, thetrid court erred in dismissing the charges againgt defendant.

Defendant argues on apped that if the charges agangt him are reingtated, his right to a Speedy
tria will be violated. Thisissue was not raised by defendant by way of a cross gpped and, accordingly,
has not been properly presented for review. People v Langley, 187 Mich App 147, 151; 466 NwW2d
724 (1991). Also, the period between the dismissa of a charge and the reinstatement of a chargeis not
attributable to either Sde because there was no charge pending againgt the defendant during that period.
People v Wickham, 200 Mich App 106, 111; 503 NW2d 701 (1993).

Reversed and remanded for further proceedings. We do not retain jurisdiction.

/9 Dondd E. Holbrook, Jr.
/9 Henry William Saad
/9 William J. Giovan



