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PER CURIAM.

Plaintiff Jack Lee Elliott appeals as of right the trial court order granting defendants
summary disposition pursuant to MCR 2.116(C)(7), (8), and (10) on his claim of conspiracy to
commit malicious prosecution. We affirm.

I. Facts and Procedural History

This case arises out of plaintiff’s alleged violation of defendant Easton Township’s blight
ordinance, Ordinance No. 16, and defendants attempts to enforce the ordinance. Ordinance No.
16 prohibits storing junk vehicles outside of an enclosed building and junk, trash, rubbish, or
refuse of any kind in any area without a landfill permit. Section 11(A) of the ordinance defines
“junk vehicles’ as “any motor vehicle which is not licensed for use upon the highway as well as
those which are . . . inoperative,” and defines “junk” to include “parts of machinery or motor
vehicles, unused stoves or other appliances. . . , remnants of woods, metal or any other material .

" Section I11(B) of the ordinance provides that property owners “shall be notified in writing
to remove or eliminate such causes of blight or blighting factors. . . within 15 days after service
of the notice upon him.” Pursuant to section I11(D), violations of the ordinance congtitute a
“municipal civil infraction,” “[a] municipal civil infraction action may be commenced upon the
issuance of amunicipal civil infractions citation directing the alleged violator to appear in court,”
and “[f]ailure to answer a citation or notice to appear in court for a municipal civil infractionisa
misdemeanor violation.”



Between November 2001 and September 2002, Easton Township officials sent plaintiff
several letters regarding blight conditions on his property in violation of Ordinance No. 16.
Later in September 2002, defendants Travis Myers and Travis Gribble, lonia County deputies,
served plaintiff with a misdemeanor citation. A formal complaint, signed by Deputy Myers and
defendant Walter Downes, an assistant attorney for Easton Township, was filed in the district
court in May 2003. Thereafter, plaintiff moved for summary disposition, arguing that Deputy
Myers lacked the authority to issue the misdemeanor citation and Downes lacked the authority to
request the issuance of a misdemeanor complaint without prior approval from the township
board in accordance with Ordinance No. 16 §I11I(F). The district court granted plaintiff’s
motion, finding that the township failed to comply with the provisions of Ordinance No. 16 by
issuing a misdemeanor citation without board approval, and the case was dismissed without
prejudice in April 2004. Plaintiff subsequently appealed to the circuit court, requesting that the
case be dismissed with pregudice. In July 2004, the circuit court issued an order stating that
because the township failed to make an appearance, the case was dismissed with prejudice.

In the meantime, in March 2004, the township commenced a second action against
plaintiff by filing a misdemeanor complaint, signed by Downes, in the district court. Plaintiff
moved to dismiss the action under the doctrines of double jeopardy, res judicata, and collateral
estoppel. The township argued that it was entitled to bring the second action because: 1) the first
action was not decided on the merits; and 2) Ordinance No. 16 § [11(D)(2) makes each day that a
violation occurs a separate offense. In November 2004, the district court granted plaintiff’s
motion to dismiss on res judicata grounds. In so ruling, the court relied on the fact that the first
action was dismissed with prejudice.

In February 2006, plaintiff filed suit against defendants alleging, among other things, that
defendants engaged in a conspiracy to commit malicious prosecution. Defendants include:
Easton Township; township attorney Downes; township board members Joseph McCord, Arlene
Hecht, Betty Rowley, Donald Rittersdorf, and Arnold Dexter; lonia County; county deputies
Gribble and Myers; and Duwain Dennis, the county sheriff. Plaintiff subsequently moved to
disqualify lonia Circuit Judge David Hoort from hearing the case. Judge Hoort denied the
motion. The matter was then referred to Kent Circuit Judge Paul J. Sullivan who also denied the
motion. In the summer of 2006, defendants moved for summary disposition pursuant to MCR
2.116(C)(7), (8), and (10). The trial court granted defendants summary disposition in a written
opinion and order dated September 14, 2007.

[1. Defendants’ Motions for Summary Disposition

Plaintiff argues that the trial court erred in granting defendants summary disposition on
his claim of conspiracy to commit malicious prosecution. We disagree.

We review atria court’s decision on a motion for summary disposition de novo, viewing
the evidence in a light most favorable to the nonmoving party. Maiden v Rozwood, 461 Mich
109, 118-120; 597 NW2d 817 (1999). A motion for summary disposition under MCR
2.116(C)(8) tests the legal sufficiency of the complaint, while amotion under MCR 2.116(C)(10)
tests the factual sufficiency of the complaint. Maiden, supra at 119. Where a motion is brought
under both MCR 2.116(C)(8) and (10), but the parties and the trial court relied on matters outside
the pleadings, as is the case here, MCR 2.116(C)(10) is the appropriate basis for review. Driver
v Hanley (After Remand), 226 Mich App 558, 562; 575 NW2d 31 (1997). If the evidence failsto
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establish a genuine issue of material fact, the moving party is entitled to judgment as a matter of
law. Maiden, supra at 120. MCR 2.116(C)(7) permits summary disposition where the claim is
barred by immunity. Maiden, supra at 118. The trial court must consider all documentary
evidence submitted by the parties and accept all well-pleaded allegations as true, unless
contradicted by documentation submitted by the opposing party. Id. at 119. We review a tria
court’s findings of fact for clear error. Markillie v Livingston Co Bd of Rd Comnv'rs, 210 Mich
App 16, 22; 532 NW2d 878 (1995). “A finding of fact is clearly erroneous when, although there
is evidence to support it, the reviewing court is left with a definite and firm conviction that a
mistake has been made.” 1d.

The trial court awarded defendants summary disposition pursuant to MCR 2.116(C)(7),
finding that they were governmentally immune from liability for malicious prosecution or
conspiracy to commit malicious prosecution. Tort immunity is broadly granted to governmental
agencies. Governmental agencies generally include the state, political subdivisions and
municipal corporations, and combinations of them acting jointly. MCL 691.1401; Warda v
Flushing City Council, 472 Mich 326, 331-332; 696 NW2d 671 (2005). Except as otherwise
provided by law, a governmental agency is immune from tort liability if it is engaged in the
exercise or discharge of a governmental function. MCL 691.1407(1). Pursuant to MCL
691.1401(f), a “‘[glovernmental function’ is an activity that is expressy or impliedly mandated
or authorized by constitution, statute, local charter or ordinance, or other law.” The immunity
granted to a governmental agency “is based upon the general nature of the activity of its
employees, rather than the specific conduct of its employees.” Payton v Detroit, 211 Mich App
375, 392; 536 NW2d 233 (1995).

In this case, the alleged tort of malicious prosecution or conspiracy to commit malicious
prosecution occurred while Easton Township and lonia County employees were engaged in
enforcing a township ordinance. The township board members sent plaintiff letters requesting
that he comply with Ordinance No. 16, and when he failed to do so, they voted to proceed with a
misdemeanor charge against him pursuant to the provisions of the ordinance. Downes sent
plaintiff similar letters and filed two misdemeanor complaints against him for violation of the
ordinance. Deputies Gribble and Myers served plaintiff with a misdemeanor citation, and
Deputy Myers signed the misdemeanor complaints. Plaintiff argues that Sheriff Dennisisliable
for malicious prosecution or conspiracy to commit malicious prosecution for failing to intervene
on hisbehalf. In so arguing, plaintiff apparently relies on the doctrine of respondeat superior.

MCL 41.181(1) authorizes township boards to adopt ordinances regulating the public
health, safety, and general welfare of persons and property, to enforce the ordinances, and to call
upon any law enforcement agency to enforce the ordinances. Accordingly, we find that the
individual defendants in this case were engaged in the exercise or discharge of a governmental
function pursuant to MCL 691.1407(1). Moreover, even if the individual defendants were not
engaged in the exercise of a governmental function within the scope of their employment, the
township and county are nonetheless entitled to immunity because they cannot be held liable for
the intentiona torts of their employees. Payton, supra at 393. Thus, the trial court properly
concluded that the township and county were entitled to governmental immunity.

The trial court was also correct in concluding that Downes, the Easton Township board
members and Sheriff Dennis were entitled to immunity. Our Supreme Court has found that a
public prosecutor is not liable for malicious prosecution. Matthews v Blue Cross & Blue Shield
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of Michigan, 456 Mich 365, 379; 572 NW2d 603 (1998). Further, pursuant to MCL
691.1407(5), “[a] judge, a legidator, and the elective or highest appointive executive official of
al levels of government are immune from tort liability for injuries to persons or damages to
property if he or she is acting within the scope of his or her judicial, legidative, or executive
authority.” MCL 691.1407(5) applies to individual township board members where the board
members acted within the scope of their executive and legidative authority, Armstrong v Twp of
Ypsilanti, 248 Mich App 573, 588, 592; 640 NW2d 321 (2001), and to municipal police chiefs,
Payton, supra at 394.

With regard to lonia County Deputies Gribble and Myers, however, the trial court
erroneously concluded that they were entitled to governmental immunity. As county employees,
Deputies Gribble and Myers are not immune from liability for intentional torts for which liability
was imposed before July 7, 1986. MCL 691.1407(3); Sudul v City of Hamtramck, 221 Mich App
455, 458 (Corrigan, J); 480-481 (Murphy, J); 562 NW2d 478 (1997). Individua police officers
were not entitled to governmental immunity in the face of malicious prosecution claims before
July 7, 1986. Belt v Ritter, 385 Mich 402, 405-408; 189 NwW2d 221 (1971).

While the trial court erred in part in awarding defendants summary disposition pursuant
to MCR 2.116(C)(7), it properly awarded defendants summary disposition pursuant to MCR
2.116(C)(10) for failure to state a claim upon which relief may be granted. Conspiracy cannot
constitute a civil cause of action by itself. Roche v Blair, 305 Mich 608, 613-614; 9 NW2d 861
(1943); Earp v Detroit, 16 Mich App 271, 275; 167 NW2d 841 (1969). To state a claim for
conspiracy, a plaintiff must prove the elements of the tort clam. Earp, supra at 275. In other
words, in order to state a claim for conspiracy to commit malicious prosecution, plaintiff must
prove al of the elements of malicious prosecution.

“In maintaining a claim of malicious prosecution, a plaintiff bears the burden of proving
that (1) the defendant has initiated a criminal prosecution against him, (2) the crimina
proceedings terminated in his favor, (3) the private person who instituted or maintained the
prosecution lacked probable cause for his actions, and (4) the action was undertaken with malice
or a purpose in instituting the criminal claim other than bringing the offender to justice.” Walsh
v Taylor, 263 Mich App 618, 632-633; 689 NW2d 506 (2004). The plaintiff must also establish
a specia injury. Barnard v Hartman, 130 Mich App 692, 693; 344 NW2d 53 (1983), citing
Friedman v Dozorc, 412 Mich 1; 312 NW2d 585 (1981).

There is no dispute that plaintiff has established the first two elements of malicious
prosecution. Defendants initiated two criminal proceedings against plaintiff and the proceedings
terminated in his favor. In regard to the fourth element, the trial court found that viewing the
evidence in a light most favorable to plaintiff, an argument could be made “that there was
possibly a purpose other than just bringing plaintiff to justice motivating some defendants,” and
therefore that a question of fact existed as to that element. The court further found, however, that
plaintiff failed to establish an absence of probable cause for the proceedings or that he suffered a
specia injury.

“Probable cause that a particular person has committed a crime is established by a
reasonable ground of suspicion, supported by circumstances sufficiently strong in themselves to
warrant a cautious person in the belief that the accused is guilty of the offense . . . . Probable
cause is not capable of being precisely defined, but rather, it is a commonsense concept dealing
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with practical considerations of everyday life that must be viewed from the perspective of
reasonable and prudent persons.” Peterson Novelties, Inc v City of Berkley, 259 Mich App 1, 19;
672 NW2d 351 (2003) (internal quotation marks and citations omitted). In this case, the
township received a written complaint from one of plaintiff’s neighbors regarding the blight
conditions on his property. In September 2002, Deputy Myers observed “many cars which have
grass growing through them and vehicles that are obviously inoperable with no registration” on
the property. Photographs of the property taken in December 2002 show numerous vehicles,
trailers, and wood and metal pieces strewn about the property. At his deposition in June 2007,
plaintiff admitted that he had nine vehicles on the property that he periodically worked on. Even
viewing this evidence in a light most favorable to plaintiff, the trial court properly determined
that defendants had probable cause to believe that plaintiff violated Ordinance No. 16. Plaintiff’s
additional arguments regarding double jeopardy, res judicata, collateral estoppel, false arrest,
slander, and libel are misplaced. His arguments have no bearing on the trial court’s probable
cause determination, and we decline to address them.

Further, there are three types of damages that qualify as special injuries for purposes of
establishing a claim of malicious prosecution: “injury to one’'s fame (as by a scandalous
alegation), injury to on€e’'s person or liberty, and injury to one’s property.” Barnard v Hartman,
130 Mich App 692, 694; 344 NW2d 53 (1983) (internal quotation marks and citations omitted).
A loss of fame or reputation will only meet the special injury requirement if the injury is of a
kind not ordinarily resulting from similar causes. Id. at 696. An injury to person or property
must amount to a taking, deprivation, or seizure of the plaintiff’s person or property to meet the
specia injury requirement. See Young v Motor City Apts, 133 Mich App 671, 676-678; 350
NW2d 790 (1984). “Interference with one’s usual business and trade, including the loss of good
will, profits, business opportunities and the loss of reputation, is not cognizable as special
injuries.” Id. at 677. The mere allegation that a person was “out to ruin” the plaintiff is not
sufficient to satisfy the special injury requirement. Id. at 677-678. Plaintiff claims that he
suffered a specia injury because he was embarrassed, annoyed, and subject to public ridicule, his
reputation was damaged, and he lost the full use and enjoyment of his property as a result of
defendants’ actions. But, plaintiff has presented no evidence that his injuries were any different
than those suffered by others in similar situations, and neither his property nor anything on his
property was ever seized by defendants. Accordingly, the trial court properly determined that
plaintiff failed to establish a specia injury.

Because plaintiff cannot establish all of the elements of malicious prosecution, he cannot
establish his claim of conspiracy to commit malicious prosecution and the trial court properly
granted defendants summary disposition pursuant to MCR 2.116(C)(10).

[11. Plaintiff’sMotion for Disqualification

Plaintiff also argues that Judge Hoort should have been disqualified from hearing this
case. Again, we disagree.

In order to preserve a judicia disqualification issue for appellate review, the defendant
must first move for disqualification before the challenged judge and, if the motion is denied,
request referral to the chief judge for review of the motion de novo. MCR 2.003(C)(3)(a); Welch
v District Court, 215 Mich App 253, 258; 545 NW2d 15 (1996). Here, after filing suit against
defendants, plaintiff moved to disqualify Judge Hoort from hearing the case. Judge Hoort denied
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the motion and the matter was referred to Judge Sullivan to conduct a de novo review. Judge
Sullivan also denied the motion. Therefore, the matter is preserved for appellate review. We
review the factual findings of the chief judge or assigned judge on a motion for disqualification
for an abuse of discretion, but the applicability of the facts to the relevant law is reviewed de
novo. Cainv Dep't of Corrections, 451 Mich 470, 503 and n 38; 548 NW2d 210 (1996).

MCR 2.003(B)(1) provides that a judge is disqualified when he cannot impartially hear a
case, including but not limited to instances in which the judge “is personally biased or prejudiced
for or against a party or attorney.” MCR 2.003(B)(1) requires a showing of actual and personal
bias or prgudice. Cain, supra at 495. The bias or preudice requirement means that
disqualification is not warranted unless the bias is both personal and extrgjudicial, i.e., has its
origin in “events or sources of information gleaned outside the judicial proceeding.” Id. One
who seeks to disqualify a judge on the basis of bias or prejudice must overcome a heavy
presumption of judicia impartiality. Id. at 497.

Plaintiff argues that Judge Hoort should have been disqualified from hearing this case
because he is actually and personally biased against him. In support of this argument, plaintiff
asserts that Judge Hoort: 1) “presided over the very same type of charge (blight) against
Plaintiff/Appellant in 1995;” 2) “engaged in an ongoing controversy regarding the adoption and
enforcement of a ‘blight’ ordinance for the county and/or township by advocating the same;” 3)
“previously disqualified himself as judge in another case involving the Plaintiff/Appellant;” and
4) “was an opposing party to the Plaintiff/Appellant in litigation.” After reviewing each of
plaintiff’s assertions, we agree with Judge Sullivan’s ultimate conclusion that plaintiff failed to
present evidence of actual bias or prejudice and to overcome the heavy presumption of judicial
impartiality.

It is apparent from the record that because plaintiff has been a party to countless civil and
criminal cases, he and Judge Hoort have crossed paths several times. In 1995, Judge Hoort, who
was then a district court judge, presided over the case of People v Elliott (Docket No. 95-1671-
SM). According to plaintiff, the case involved an alleged blight ordinance violation and was
dismissed nolle prosequi. Judge Hoort recused himself from the case before it was dismissed
because plaintiff had filed a federal lawsuit against him. In April 1995, Judge Hoort attended a
township officers association meeting. He commented on the issue of “junk enforcement
efforts’” and urged townships to adopt civil infraction ordinances. In denying plaintiff’s motion
for disgualification in this case, Judge Hoort indicated that he had recused himself from another
circuit court case involving plaintiff (Docket No. 04-H-23678-CZ) because lonia County was a
party to the case and plaintiff added Judge Hoort as a third-party respondent, although plaintiff
has not specifically cited that case on appeal. Likewise, although not cited on appeal, Judge
Sullivan stated that “Judge Hoort ha[d] been named as a defendant in a recent lawsuit filed by
plaintiff.”

The mere fact that Judge Hoort has presided over previous cases involving plaintiff and
has recused himself from some of those cases because plaintiff filed suit against him does not
amount to actual and personal bias or prejudice warranting disqualification in this case. Courts
of this state have found that complaints to the Judicial Tenure Commission or the filing of
lawsuits against a judge do not, in and of themselves, require the disqualification of the judge.
See Grievance Admin v Fieger, 476 Mich 231, 273-274; 719 NW2d 123 (2006), cert den __ US
_ ;127 SCt 1257; 167 L Ed 2d 75 (2007); People v Bero, 168 Mich App 545, 552; 425 NW2d
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138 (1988). “Indeed, if anyone can force a judge’'s disqualification merely by suing that judge,
then any litigant would have an easy method of judge-shopping, eliminating disfavored judges
until the desired judge has been obtained. The destructive effect of such aruleistoo obvious to
require further elaboration.” Fieger, supra at 274.

Additionally, a judge’'s public statements on a point of law do not necessarily warrant
disqualification. Ireland v Smith, 214 Mich App 235, 249; 542 NW2d 344 (1995), aff'd 451
Mich 457 (1996), citing MCR 2.003(B). “The Code of Judicia Conduct, Canon 3, (A)(6), ‘does
not prohibit a judge from making public statements in the course of official duties or from
explaining for public information the procedures of the court or the judge’ s holdings or actions.””
Ireland, supra at 249-250. Moreover, as Judge Sullivan noted, Canon 4 “encourages judges to
contribute to the improvement of the law by speaking and participating in activities that concern
the law.” Judge Hoort’s statements at the April 1995, township officers association meeting
regarding blight ordinances and the enforcement of civil infractions does not amount to actual
and personal bias or prejudice against plaintiff warranting disqualification. Accordingly, we find
that Judge Sullivan properly denied plaintiff’s motion for disqualification.

Affirmed.

/sl Jane M. Beckering
/sl William C. Whitbeck
/s Michael J. Kelly



