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PER CURIAM.

In this double jeopardy challenge, defendant Yasmen Tucker appeals as of right from
March 2007 ;ury trial convictions of carrying a concealed weapon (CCW),* felon in possession
of afirearm, and possession of a firearm during the commission of a felony (felony-firearm).
The trial court sentenced her to two years imprisonment for the felony-firearm conviction and
two years' probation for the CCW and felon in possession of afirearm convictions. We affirm.

|. Basic Facts And Procedural History

Detroit Police Officer Leroy Huelsenbeck testified that in October 2006 he was following
up on atip concerning a possible shooting perpetrator in the city of Detroit. As he pulled up,
Officer Huelsenbeck observed Tucker walking off of the house's porch toward the sidewalk.
However, Tucker turned around and walked back to the porch as Officer Huelsenbeck exited the
police car. As Tucker reached the porch, she faced Officer Huelsenbeck, who observed an
outline of a handgun in Tucker’s right-front pocket. Officer Huelsenbeck asked Tucker to come
over but she instead fled into the house, so Officer Huel senbeck’ s partner went to the front door
as Officer Huelsenbeck went to the northeast window. Through this window, Officer
Huel senbeck witnessed Tucker bending over the living room couch in the apparent act of placing
something under the couch. Tucker then went to the door, where she spoke with Officer
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Huel senbeck’ s partner while Officer Huelsenbeck entered the home, went over to and moved the
couch, and recovered a handgun. A later investigation of this gun found it to be loaded with
three live rounds. Tucker did not have a permit for the weapon. Officer Huelsenbeck’s partner
testified about the same events.

As stated, a jury convicted Tucker of CCW, felon in possession of a firearm, and felony-
firearm. Preliminary examination evidence indicated that Tucker had a 2005 felony conviction
for uttering and publishing.* Tucker now appeals the felony-firearm conviction.

I1. Double Jeopardy Challenge
A. Standard Of Review

Tucker argues that the trial court lacked sufficient evidence to support her felony-firearm
conviction because the underlying felony was felon in possession of a firearm. Although Tucker
phrases her claim as a sufficiency of evidence argument, it substantively consists of a double
jeopardy claim since Tucker’s real claim concerns the application of the felony-firearm statute
rather than the amount of evidence proffered as to each element. A double jeopardy challenge
presents a de novo question of constitutional law.”

B. Felony-Firearm And Felon In Possession Of A Firearm

The United States and Michigan Constitutions both protect defendants by prohibiting
placing a defendant in jeopardy multiple times for a single offense® Despite this double
jeopardy protection, cumulative punishment may be permitted when clearly intended by the
legislature.” The felony-firearm statute is one example of legislative intent to provide for
cumulative punishments. The felony-firearm statute clearly does not list the offense of felon in
possession of a firearm as an exception from use as an underlying felony.® In addition, well-
established caselaw has held that the offense of felon in possession of a firearm may constitute
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the underlying felony for felony-firearm.” However, the continued viability of those rulings
became uncertain in the wake of the Michigan Supreme Court’s decision in People v Smith.*°
Smith expressly overturned People v Robideau™ and preceding decisions that used a double
jeopardy analysis focusing on the type of harm the Legidlature intended to prevent and whether
the Legislature intended multiple punishments.® Those cases holding that a felon in possession
conviction may constitute the underlying felony for felony-firearm employed a version of the
double jeopardy analysis used in Robideau. Therefore, the question now is whether Tucker’s
conviction for felony-firearm will pass muster with the double jeopardy analysis set forth in
Smith.

Under Smith, the first step when determining whether multiple punishments are barred on
double jeopardy grounds is to determine whether the Legislature expressed a clear intention that
multiple punishments be imposed.*® In making this evaluation, this Court is careful not to
backslide into the now-discredited Robideau reasoning and, therefore, will only accept clear and
unambiguous indicia of legislative intent.** In this case, the Legislature very clearly intended
multiple punishments when it enacted the felony-firearm statute. The felony-firearm statute
provides for a mandatory two-year consecutive sentence for the first violation of that statute.™ It
aso plainly limits the exempted underlying felonies to just four felonies, which are clearly
listed.’® Therefore, the Legislature very clearly intended to impose multiple punishments when it
enacted the felony-firearm statute and very clearly did not intend to except felon in possession of
afirearm as an underlying felony."’

Our conclusion renders it unnecessary to consider the second step of the analysis set forth
in Smith, which is to apply the “same offense” or “same elements’ test set forth in Blockburger v
United Sates.”® Taking into consideration the holding in Smith, we conclude that the prohibition
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against double jeopardy was not violated by Tucker’s conviction for felony-firearm predicated
on the felon in possession of a firearm offense.

None of Tucker’s remaining arguments have merit. “‘[T]he Legidature is presumed to
be aware of, and thus to have considered the effect on, all existing statutes when enacting new
laws.”*® Therefore, the fact that the 1992 Legislature enacted the felon in possession of a
firearm statute but did not see fit to smultaneously amend the felony-firearm statute supports the
finding that the Legislature did not want to exempt felon in possession of a firearm from use as
an underlying felony for the felony-firearm statute. Further, because legislative intent is clear in
this case,zct)here is no need to discuss or apply the principle of fair warning expressed in the rule
of lenity.

Affirmed.
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