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PER CURIAM.

Defendants appeal by leave granted an order denying their motion for summary
disposition pursuant to MCR 2.116(C)(10) in this slip and fall case involving an alleged patch of
black ice located on defendants’ driveway. We affirm.

On the evening of March 13, 2002, plaintiff, a real estate agent, arrived at defendants
home to have defendants execute a contract regarding the purchase of a vacant parcel of land.
Upon concluding their business, plaintiff left the home and proceeded to walk down the
driveway where she dipped and fell on black ice, injuring her knee. The driveway was clear of
snow, nor was there any ice that did not fit the description of black ice. On defendants’ motion
for summary disposition, the trial court ruled that a question of fact existed regarding whether the
ice that caused plaintiff’sfall constituted an open and obvious condition, as well as there being a
factual dispute concerning whether defendants took reasonable measures within a reasonable
time to diminish the “black ice” hazard.

Defendants first contend that the trial court erred in failing to grant their motion for
summary disposition given that the ice upon which plaintiff fell was open and obvious and
possessed no special aspects.

On appeal, this Court reviews a tria court's decision on a motion for summary
disposition de novo. Dressel v Ameribank, 468 Mich 557, 561; 664 NW2d 151 (2003). MCR
2.116(C)(10) provides for summary disposition where there is no genuine issue regarding any
material fact, and the moving party is entitled to judgment or partial judgment as a matter of law.
A trial court may grant a motion for summary disposition under MCR 2.116(C)(10) if the
pleadings, affidavits, and other documentary evidence, when viewed in a light most favorable to
the nonmovant, show that there is no genuine issue with respect to any material fact. Quinto v
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Cross & Peters Co, 451 Mich 358, 362; 547 NW2d 314 (1996), citing MCR 2.116(G)(5). "A
genuine issue of material fact exists when the record, giving the benefit of reasonable doubt to
the opposing party, leaves open an issue upon which reasonable minds might differ.” West v
Gen Motors Corp, 469 Mich 177, 183; 665 NW2d 468 (2003).

The parties agree that plaintiff was an “invitee” at the time of the accident. In general, an
invitor owes a duty to his invitees to exercise reasonable care to protect them from an
unreasonable risk of harm caused by a dangerous condition on the land, but this duty does not
extend to requiring a warning or protecting invitees from hazards that are open and obvious.
Lugo v Ameritech Corp, Inc, 464 Mich 512, 516; 629 NW2d 384 (2001). "[W]here the dangers
are known to the invitee or are so obvious that the invitee might reasonably be expected to
discover them, an invitor owes no duty to protect or warn the invitee unless he should
anticipate the harm despite knowledge of it on behalf of the invitee." Riddle v McLouth Seel
Products Corp, 440 Mich 85, 96; 485 NW2d 676 (1992). In determining whether a condition is
"open and obvious," an objective standard, i.e., a reasonably prudent person standard, is utilized.
Mann v Shusteric Enterprises, Inc, 470 Mich 320, 330; 683 NW2d 573 (2004). A danger is open
and obvious if an average user with ordinary intelligence would have been able to discover the
danger and the risk presented “upon casual inspection.” Joyce v Rubin, 249 Mich App 231, 238;
642 NW2d 360 (2002) (emphasis added).

The trial court’s written opinion is well-reasoned, and we incorporate it into our opinion.
After recitation of the applicable legal principles, the trial court ruled:

Plaintiff testified that when she was walking down defendants' driveway,
she did not notice any ice because it was dark, and defendants did not have their
front porch light on.['] Plaintiff testified that she felt the ice with her hand after
she fell, and still could not see it due to the darkness. Plaintiff also testified that
she did not notice any sat on the driveway despite defendants testimony that
they shoveled and salted the driveway prior to plaintiff’s fall several times, and
the driveway appeared to be just cement.

The court is satisfied that plaintiff has established a question of fact
whether the ice that caused her fall constituted . . . an open and obvious condition.
Paintiff’s testimony indicates that the ice was essentially unnoticeable due to the
time of day and lack of lighting. Plaintiff has also submitted an affidavit that
attests to the fact that defendants failed to warn her of the potential hazard,
contrary to defendants testimony otherwise. . . . [P]laintiff testified that
although there was snow on the street and on the lawn, defendants’ driveway was
clear. Therefore, plaintiff did not have any reason to believe that the driveway
would be dlippery since it was clear of snow, and also that it appeared to be
cement. Defendants reliance upon cases holding that a snow-covered surface
presents an open and obvious danger because of the high probability that it may

! Thereisafactual dispute with respect to whether the porch light was on or off at the time of the
fall.



be dippery is therefore misplaced based upon the distinguishing facts of the case
at hand. Taking the facts in the light most favorable to plaintiff, the testimony
and evidence presented is insufficient to demonstrate that an average person
would have discovered the ice upon casual inspection. Consequently, defendants
motion for summary disposition based upon the open and obvious doctrine should
be denied.

We adopt the court’s reasoning and conclusion as set forth above. This Court’s decision
in Ververis v Hartfield Lanes (On Remand), 271 Mich App 61; 718 NW2d 382 (2006), does not
demand a contrary holding. Ververis involved snow-covered ice on a parking lot. The Ververis
panel held “as a matter of law that, by its very nature, a snow-covered surface presents an open
and obvious danger because of the high probability that it may be slippery.” 1d. at 67. The Court
also noted:

This holding regarding a snow-covered surface is an extenson of
precedents already recognizing that an icy surface presents an open and obvious
danger. See, e.g., Perkoviq v Delcor Homes — Lake Shore Pointe, Ltd, 466 Mich
11, 16; 643 NW2d 212 (2002) (“There was nothing hidden about the frost or ice .
. ., and anyone considering it would become aware of the dippery conditions.”).
[Ververis, supraat 67 n 2 (omissionin original).]

Here, there was no evidence that the black ice was snow-covered. Indeed, the evidence
shows that there was no snow anywhere on the driveway. Further, the icy surface in the present
case was not ice that could be described as typical, clearly visible, and as having a defined mass;
rather, it was black ice, which by its very nature is difficult, if not nearly impossible, to observe
upon casual inspection. Any person regularly driving the highways of Michigan is more than
familiar with the danger of black ice, which danger is created because of the hidden qualities of
black ice and the inability to identify such ice by observation. Moreover, the accident here
occurred in the dark at night, and, viewing the evidence in the light most favorable to plaintiff,
without any lighting from the house. The trial court did not err in its ruling regarding the open
and obvious danger doctrine.

With regard to whether defendants were negligent, absent an open and obvious danger or
the existence of special aspects, the premises possessor must take reasonable measures within a
reasonable period of time after the accumulation of snow and ice to diminish the hazard. Mann,
supra at 332. Although defendant Carol Binkowski testified that she shoveled and salted the
driveway at various times on the day of the accident, plaintiff testified that she did not see any
salt or ice melting products on the driveway. Defendant Theodore Binkowski could not recall
whether there was salt or ice melting products on the driveway when he returned home from
work. He also sent an e-mail to plaintiff soon after the accident in which he stated that his wife
must have missed a spot. Simply stated, there are factual issues regarding whether defendants
took reasonable measures within a reasonable period of time to diminish the hazard.

Affirmed.

/s/ William B. Murphy
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