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Defendant-Appel lee.

Before: Whitbeck, C.J., and Griffin and Borrello, JJ.
PER CURIAM.
|. Overview

Plaintiff James Bishop appeals as of right the trial court’s July 2003 order granting
defendant Hyler Construction Company summary disposition under MCR 2.116(C)(8) and (10).
This case arises out of Bishop’s claim based on physical injuries he sustained when he slipped
and fell on ice as a result of a defective building condition created by Hyler. Defendant
Northwind Investments Inc., as a franchisee of defendant Burger King Corporation, owned the
building. We affirm in part, reverse in part, and remand for further proceedings.

I1. Basic Facts And Procedural History

In 1997, Northwind purchased a building located in St. Ignace that was formerly a
Hardee's restaurant, but as a franchisee of several Burger King restaurants, Northwind intended
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to renovate the building for use as a Burger King. To complete these renovations, Northwind
hired Paul Greene Associates, an architect firm, and Hyler Construction. Northwind had
developed a course of dealing with the two companies for the purpose of renovating buildings
for use as Burger Kings. Paul Greene Associates was responsible for preparing site drawings,
which were based on criteria provided by Burger King. Hyler Construction would then use the
drawings to complete the construction.

As part of the renovations necessary to bring the building into conformance with Burger
King criteria, the roof had to be modified into a “mansard” roof. Contrary to the drawings
provided, Hyler Construction built the roof so that it contained a “valley” right above the main
east entrance. This valley created a place for snow and ice to consistently accumulate, then drip
onto the walkway below. Hyler Construction’s manager admitted that the way the roof was
constructed was “unbelievable,” that it was not constructed according to the design
specifications, and that the valley should not have been located over the doorway without a
gutter or similar drainage device. Further, Hyler Construction was on notice that at least one
other Burger King had to be partially reconstructed because of the same problem.

On January 8, 2000, at approximately 9:30 am., Bishop went to the Burger King to buy
breakfast. It was not snowing or raining that day, the roads were not slippery, and it was warmer
than usual. As Bishop approached the sidewalk, he noticed that it looked damp, but he did not
notice any ice. As he reached for the door handle to enter the restaurant, he slipped and fell,
injuring his back, hip, and knee. Bishop stood up and noticed that there was a small, clear, thin,
glazed-over patch of ice no larger than six inches around on the sidewalk. According to Bishop,
the ice was the same color as the sidewalk and was “super dippery.” He further described the
ice as “very deceitful asfar as. . . recognizing it.”

Bishop then went into the Burger King and told an employee about the hazard. As he |eft
the building after purchasing his breakfast, he noticed that there was water dripping off the roof
right onto the spot where he fell. By that time, an employee was salting the area. The employee
whom Bishop had notified about his fall later went outside to look at the sidewalk and described
seeing alittle bit of thin, clear ice.

In November 2000, Bishop filed a complaint against Northwind, alleging that Northwind
breached its duty to use reasonable care in keeping its premises in a reasonably safe condition by
allowing ice to accumulate in front of the main entrance to the restaurant, a condition that was
caused by the defective design of the building. Bishop then amended his complaint to add
negligence claims against Burger King and the building architect, Paul Greene Associates, Inc.,
on the ground that Burger King mandated that the building have a mansard roof and that Paul
Greene Associates prepared the design specifications for the necessary changes to the roof.

Paul Greene Associates filed a notice of non-party fault alleging that Hyler Construction
failed to construct the roof in accordance with the drawings provided by Paul Greene Associates,
and that Paul Greene Associates had based the drawings on specifications provided by Burger
King. The parties stipulated to add Hyler Construction as a defendant, and Bishop amended his
complaint accordingly, alleging that Hyler Construction negligently failed to construct the roof
in conformance with the design specifications. The parties stipulated to extend all the existing
pretrial scheduling order deadlines by ninety days.
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Hyler Construction then moved for summary disposition under MCR 2.116(C)(8) and
(20), arguing that it owed no duty to Bishop to remove or prevent the ice accumulation because
at no time did it exercise possession or control over the building at issue. Further, according to
Hyler Construction, to the extent that Bishop's claim alleged premises liability against it, the
claim failed as a matter of law because Hyler Construction owed no common-law duty to Bishop
to construct the roof properly. Bishop admitted that Hyler Construction did not exercise
possession or control over the premises but indicated that he was not aleging premises liability
against Hyler Construction; rather, he was aleging negligent construction. Further, Bishop
argued that there was a common-law duty to perform a contract with ordinary care.

Northwind and Burger King also moved for summary disposition under MCR
2.116(C)(10), arguing that they owed no duty to Bishop because the alleged hazard was open and
obvious, and it did not present an unreasonable risk of harm on the date he allegedly fell. Bishop
responded that there was a genuine issue of material fact with respect to whether the ice was
open and obvious.

In early April 2003, Bishop again moved to amend his complaint. Bishop sought the
amendment in part to reflect the dismissal of Paul Greene Associates, but also to add six new
claims against the remaining defendants. The trial court denied the motion on the ground that
there was no need to amend the caption to remove Paul Greene Associates when there was
aready a stipulated order dismissing it as a defendant. Regarding the additional claims, the tria
court agreed that this was a dip and fall case, and “[o]n top of the other causes of action which
have been plead, makesit look like babbling pleadings. . .”

In late May 2003, the court heard oral arguments on both pending motions for summary
disposition. With respect to Hyler Construction’s motion, the trial court stated that this was
essentially a dlip and fall case, and it was conceded that Hyler Construction was not in
possession or control of the property at the time of the incident. Further, to the extent that
Bishop alleged negligent construction, the trial court found that there was no legal duty owed to
him, commenting that imposing a duty under the circumstances would be “just too attenuated.”
Thus, thetrial court granted Hyler Construction’s motion for summary disposition.

With respect to the motion for summary disposition of Northwind and Burger King, the
trial court found that they were on notice of the problem, and there was a question of fact
regarding the unreasonable risk of harm posed by the hazard; nevertheless, according to the trial
court, it was clear that the condition was open and obvious. Thus, the trial court found that there
was no duty to Bishop and granted the motion for summary disposition.

After Bishop filed his claim of appea as of right, he, Northwind, and Burger King
entered into a settlement agreement, which led to a stipulation dismissing Northwind and Burger
King from this appeal. Bishop now pursues this appeal against Hyler Construction only.

[11. Amendment Of The Complaint
A. Standard Of Review

Bishop argues that the trial court abused its discretion by denying his motion for leave to
amend his complaint because the amendment would not have caused any undue delay, the
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amendments would not have been futile, and the trial court did not give a particularized reason
for the denial. We will not reverse atrial court’s decision on a motion to amend absent an abuse
of discretion that resultsin injustice.

B. Particularized Reasons For Denial

Bishop argues that the trial court committed error requiring reversal by not specifying a
valid ground for denying his motion to amend.?

Asthe Michigan Supreme Court has explained:

A motion to amend ordinarily should be granted, and should be denied
only for the following particul arized reasons:

“[1] undue delay, [2] bad faith or dilatory motive on the part of the movant,
[3] repeated failure to cure deficiencies by amendments previously allowed,
[4] undue prejudice to the opposing party by virtue of alowance of the
amendment, [and 5] futility .. .."

If atrial court denies a motion to amend, it should specifically state on the
record the reasons for its decision.

Thetrial court stated its reasons for denying the motion as follows:

The Court is going to deny the motion to amend [to include claims of] nuisance],]
implied contract, and Consumer Protection. On top of the other causes of action
which have been plead [sic], makes it ook like babbling pleadings in this matter,
and | believe, too, in English under what oblivia [sic] is. It's gone too far under
the theories that were espoused and through mediation to change.

In addition, it could also be very, very confusing to draft the instructions
to a Jury where those additions to it and get away from the fact that |1 have to
agree with [defense counsel] Mr. Paul. Thisisasdlip and fal case.

We believe it is beyond cavil that avoiding “babbling pleadings,” “oblivia,” and the
necessity of drafting confusing jury instructions are not among the sanctioned grounds for
denying leave to amend. However, the trial court’s observation that the case had “gone too far
under the theories that were espoused” correlates with the notion of delay, which can justify a
denial of leave under some circumstances. Accordingly, the trial court fulfilled its obligation to
state avalid reason for denying leave on the record.

! Phillips v Deihm, 213 Mich App 389, 393; 541 NW2d 566 (1995).
% Terhaar v Hoekwater, 182 Mich App 747, 751; 452 NW2d 905 (1990).

3 Weymers v Khera, 454 Mich 639, 658-659; 563 NW2d 647 (1997) (internal citation omitted),
guoting Ben P Fyke & Sons, Inc v Gunter Co, 390 Mich 649, 656; 213 NW2d 134 (1973).



However, while delay can be a mgjor source of pregjudice, delay alone does not warrant
denial of a motion to amend.* Rather, the delay must have been in bad faith or the opposing
party must have suffered actual prejudice as a result.” Here, Bishop moved to amend his
complaint to add several new theories of liability 2% years after hisfirst amended complaint was
filed, after the case evaluation hearing, and after Hyler Construction filed its motion for summary
disposition. However, especidly in light of Hyler Construction’s participation in the delay,
Hyler Construction would not have been actually prejudiced where discovery was still open and
no trial date was set. In light of our conclusion that the delay in the case was not undue, we hold
that the trial court abused its discretion in denying the motion to amend on this ground.

We hold further that denying the motion to amend unjustly deprived Bishop of the
opportunity to add a claim that may have merit, and therefore requires reversal. We are not
convinced that the claim of implied warranty of workmanlike service was viable, because Hyler
Construction’s contractual duty to perform in a workmanlike manner ran to Northwind, not
Bishop.® However, in our view, Bishop's nuisance claim would not have been futile.

Bishop sought to amend his complaint to include a claim of intentional nuisance in fact.
A nuisance in fact is a nuisance by reason of circumstances and surroundings, and has the natural
tendency to create danger and inflict injury on person or property.” An “intentional” nuisance
does not mean that the creator intended the nuisance itself; rather, it means that the creator
intended to bring about the conditions that are in fact found to be a nuisance.? Because the
proposed claim does not relate to an invasion of Bishop's interest in the private use and
enjoyment of land, the claim sounds in public rather than private nuisance.’

The Michigan Supreme Court has held that a public nuisance is an activity that “ create] s]
an interference in the use of a way of travel, or affect[s] public morals, or prevent[s] the public
from the peaceful use of their land and the public streets.”*® Asthis Court has defined it:

* Fyke, supra at 663.
® Weymers, supra at 659-661.

® See Co-Jo, Inc v Strand, 226 Mich App 108, 114; 572 NW2d 251 (1997) (“Where a party to a
contract fails to comply with the implied duty to perform in a workmanlike manner, the other
party may be entitled to damages resulting from the deficient performance.”) We note that the
case Bishop cites in support of this claim involves indemnification between the contracting
parties, not the injured third party. See Feaster v Hous, 137 Mich App 783; 359 NW2d 219
(1984).

" Wagner v Regency Inn Corp, 186 Mich App 158, 164; 463 NW2d 450 (1990).
8 Radloff v State, 116 Mich App 745, 757; 323 NW2d 541 (1982).
® See Adkins v Thomas Solvent Co, 440 Mich 293, 302-304; 487 Nw2d 715 (1992).

19 people ex rel Wayne County Prosecutor v Bennis, 447 Mich 719, 731-732; 527 NW2d 483
(1994), quoting Garfield Twp v Young, 348 Mich 337, 342; 82 NW2d 876 (1957).



A public nuisance is an unreasonable interference with a common right
enjoyed by the general public. The term “unreasonable interference” includes
conduct that (1) significantly interferes with the public’'s health, safety, peace,
comfort, or convenience, (2) is proscribed by law, or (3) is known or should have
been known by the actor to be of a continuing nature that produces a permanent or
long-lasting, significant effect on these rights.*!

“A private citizen may file an action for a public nuisance against an actor where the individual
can show he suffered atype of harm different from that of the general public.”*?

To be held liable under a nuisance theory, the defendant must have either created the
nuisance®® or have possession or control of the land.** This Court has held that a defendant’s
creation of a nuisance suffices to sustain a nuisance cause of action against that defendant. In
Traver Lakes Community Maintenance Assn v Douglas Co,” the plaintiff sued the owner,
contractor, and subcontractor responsible for building an apartment complex for negligence after
the erosion control and drainage system they installed proved to be faulty.'® After the defendants
moved for summary disposition, the plaintiff moved to amend the complaint to include a claim
of nuisance; however, the trial court denied the motion on the ground of futility because there
was no evidence to indicate that the defendants exercised possession or control of the system.*
On appedl, this Court reversed on the ground that the plaintiff had alleged facts showing that the
defendants “either owned the land from which the excess silt was coming or that they controlled
the implementation of soil erosion controls during construction of the apartment complex.”*®

In this case, Hyler Construction built the roof with a “valley” directly above the main
entrance and did not install a gutter below it, which caused snow and ice to accumulate and drip
onto the walkway below. Because Hyler Construction created this condition, they may be held
liableif it is found to be a nuisance.®® Whether a condition is a nuisance “is generally a question
of fact.”® Here, Bishop presented sufficient evidence to create a factual question whether the

1 Cloverleaf Car Co v Phillips Petroleum Co, 213 Mich App 186, 190; 540 NW2d 297 (1995),
citing Wagner v Regency Inn Corp, 186 Mich App 158, 163; 463 NW2d 450 (1990).

12 Cloverleaf, supra at 190, citing Adkins, supra at 306 n 11; 487 Nw2d 715 (1992).

13 See Traver Lakes Community Maintenance Ass n v Douglas Co, 224 Mich App 335, 345-346;
568 NW2d 847 (1997).

14 \Wagner, supra at 163.
> Traver Lakes, supra.
%4, at 339.

71d. at 339-340.

8 1d. at 346.

¥ Seeid. at 346.

%0 See Bluemer v Saginaw Central Oil & Gas Service, Inc, 356 Mich 399, 411; 97 NW2d 90
(1959), quoting 66 CJS, Nuisances, 8§ 3, pp 733-734.



unguttered roof valley created an unreasonable interference in the use of a way of travel by
allowing snow and ice to drip unchecked in front of the door of a business that was open to the
public. Bishop also suffered a harm that differed from that of the general public, to wit, he was
actually injured by the condition alleged to be a nuisance. Accordingly, we conclude that his
nuisance claim would not have been futile.

The open and obvious doctrine does not bar the potential nuisance claim for two reasons.
First, the open and obvious doctrine applies to the peril that caused the harm, which, in this case,
was the ice on which Bishop slipped. The subject of the proposed nuisance claim is not the ice,
but rather the shape of the roof and its lack of a gutter or other drainage device. The essence of
the nuisance claim is that the roof, as constructed, will continue to create hazardous conditions in
the future, and we cannot assume that these conditions will be either open or obvious. In other
words, the same characteristics that created an open and obvious patch of ice — that is, a sloped
valley where snow and ice accumulate directly above a door — create the potential for dangers
that are neither open nor obvious, such as a sudden slide of snow or ice directly onto an entering
or exiting customer.

Second, even if we could assume that the roof’ s condition would create nothing but open
and obvious dangers in the future, the open and obvious doctrine has no application to a nuisance
action. The open and obvious doctrine is not a blanket defense to all actions arising on a
landowner’s premises. Rather, it is “an integral part of the definition of th[e] duty” that a
landowner owes to invitees® Under the open and obvious doctrine, a landowner owes no duty
to protect or warn invitees of open and obvious dangers.?? Thus, the open and obvious doctrine
may preclude a plaintiff from recovering on a negligence theory, because a negligence claim
requires a plaintiff to establish that the defendant owed him a duty. Stated another way, “the ‘no
duty to warn of open and obvious danger’ rule is a defensive doctrine that attacks the duty
element that a plaintiff must establish in a prima facie negligence case.”?® Because nuisance,
unlike negligence, does not require a plaintiff to establish that defendant owed him a duty, the
open and obvious doctrine does not bar Bishop’ s potential nuisance claim.

We reverse the trial court’s denial of Bishop’s motion to amend because the delay was
not undue and the nuisance claim would not have been futile.

V. Summary Disposition
A. Standard Of Review

Bishop argues that the trial court erred in granting Hyler Construction’s motion for
summary disposition because it improperly concluded that Hyler Construction had no duty to
Bishop in light of his status as a third party to the contract between Hyler Construction and

21 Lugo v Ameritech Corp, 464 Mich 512, 516; 629 NW2d 384 (2001).
2 Seeid.
2 Riddle v McLouth Steel Products, 440 Mich 85, 95-96; 485 NW2d 676 (1992).



Northwind. We review a ruling on a motion for summary disposition de novo.** Under MCR
2.116(C)(8), al factual alegations in the pleadings are taken as true, and any reasonable
inferences or conclusions that can be drawn from the facts are construed in the light most
favorable to the nonmoving party.”> The motion should be denied unless the claim is so clearly
unenforceable as a matter of law that no factual development can possibly justify a right to
recover.?® Under MCR 2.116(C)(10), dismissal is based on the assertion that there is no genuine
issue with respect to any material fact and the moving party is entitled to judgment as a matter of
law.?” The court must consider all of the documentary evidence in the light most favorable to the
nonmoving party.?

B. Duty

We conclude that the court did not err in granting Hyler Construction’s motion for
summary disposition on the ground that Hyler Construction did not owe a duty to Bishop. The
Michigan Supreme Court has held that when a plaintiff brings atort action based on a contract to
which the plaintiff is not a party, the plaintiff must show that “the defendant owed a duty to the
plaintiff that is separate and distinct from the defendant’s contractual obligations. If no
independent duty exists, no tort action based on a contract will lie”?® In this case, Bishop did
not allege any duty that Hyler Construction owed him that was “ separate and distinct” from those
duties contained in the contract. Therefore, the trial court properly granted Hyler Construction’s
motion for summary disposition.

We affirm the trial court’s grant of summary disposition, reverse the denia of Bishop's
motion to amend, and remand for further proceedings consistent with this opinion. We do not
retain jurisdiction.

/s William C. Whitbeck
/sl Stephen L. Borrello

24 \Weymers, supra at 647.

2 | ane v Kindercare Learning Centers, 231 Mich App 689, 692; 588 NW2d 715 (1998): Maiden
v Rozwood, 461 Mich 109, 119; 597 NW2d 817 (1999).

%% | ane, supra at 692.

2" Weymers, supra at 646.

% 1d. at 647.

2 Fultz v Union-Commer ce Assocs, 470 Mich 460, 683 NW2d 587 (2004).



