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COOPER, J. (dissenting).

| must respectfully dissent from the mgjority opinion. Thetrial court granted defendant’s
motion for relief from judgment and new trial on three separate occasions. | would defer to the
trial court’ s discretion and affirm.

First, 1 would not find that defendant waived his right to appellate review of this issue.
The trial court conceded its own error in instructing the jury. It is unduly punitive to defendant
to reverse the trial court’s order under these circumstances. The trial court was in the best
position to discover its own error and grant the motion regardless of defense counsel’s initial
approval of the instructions.

| would also defer to the trial court’s determination that defendant was entitled to relief.
We review atrial court’s decision regarding a motion for relief from judgment for an abuse of
discretion. A trial court abuses its discretion in granting a motion for relief from judgment
“where ‘an unprejudiced person, considering the facts on which the trial court [relied], would
find no justification or excuse for the ruling made.’”?

The trial court granted defendant relief from judgment and a new trial on three separate
occasions. The tria court continued to find defendant entitled to relief after this Court reversed
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the trial court’s order on other grounds® and, following reconsideration, after this Court vacated
the court’s order on a second occasion.* As previously noted, the trial court conceded its own
error in instructing the jury and granted defendant relief from judgment. The trial court isin the
best position to judge its own errors. It would be unfair to defendant to, once again, fail to defer
to the trial court’s judgment on thisissue.
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