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PER CURIAM.

In this action for reasonable rent pursuant to MCL 600.5750; MSA 27A.5750, defendants
apped an order of judgment in the amount of $1,867,606, rendered in plaintiffs favor following a bench
trid in Wayne Circuit Court. We affirm.

These consolidated appeds stem from a land contract default and forfeiture by the vendees,
defendants Flynn, of their interest in a mansion and property along the Detroit River in Grosse lle. The
vendors of the property are plantiffs, the Korneffels. The origins of this case are rlated in a prior
published Michigan Supreme Court decison, Flynn v Korneffel, 451 Mich 186, 189-190; 547 Nw2d
249 (1996), addressing another aspect of the legd conflict herein:

On February 1, 1980, Michadl and Marylou Baghdoian purchased a large
resdence Stuated on a vauable parcd of waterfront property on land contract from
Sam and Pamda Piunti. Plaintiffs in the present proceeding, Wenddl and Margaret
Flynn, purchased the Baghdoians interest and are the current vendees of the land
contract.  Subsequently, plaintiffs failed to pay a $376,040.71 baloon payment that
became due on February 1, 1988.



Theregfter, the vendors, the Piuntis, declared the contract forfeit and began
summary proceedings in the 33rd Didrict Court. The Hynns neither answered the
complaint nor defended ther interest in the summary proceedings. On March 30,
1988, the didtrict court entered a judgment of forfeiture and possession for breach of
land contract. After entry of default, plaintiffs ninety-day period of redemption
commenced. To perfect this right, plaintiffs were obligated to pay approximately
$450,000, inclusive of unpaid red estate taxes. While these proceedings were pending,
the current defendants and vendors, Curtis and Maureen Korneffel, purchased the
Funti’s interet and were subgtituted in the summary proceedings action.  The
redemption period was scheduled to expire June 28, 1988.

The Korneffes obtained awrit of restitution on June 29, 1988." The Flynns thereafter sought to
enforce ther right of redemption, unsuccessfully pursuing the matter on apped to this Court and
ultimately, the Supreme Court. The Supreme Court, in the opinion set forth above, held that the Flynns
did not properly effectuate redemption pursuant to statute and common law; the Court therefore
concluded the judgment of forfeiture and writ of restitution had been properly entered agangt the
present defendants. Seeid. at 195-207.

Various stays during the pendency of the Flynns' gpped's dlowed them to remain in possession
of the property. Consequently, because defendants continued to hold over on the property, the present
case seeking reasonable rent was indituted by plaintiffs in December 1993. Defendants pleaded only
one affirmative defense to the action: “Another action had been initiated by the same parties involving
the same clams.” Significant to the present gpped, the trid court sanctioned defendants for their failure
to comply with discovery by barring them from presenting any witnesses or exhibits at the bench trid
held in duly 1997. The trid culminaed in a damage award being entered in favor of plaintiffs for rent,
waste, and taxes owed by defendants. On September 5, 1997, judgment was entered in favor of
plantiffs in the amount of $1,669,561.80, inclusive of pre-judgment interest, taxable costs, and
mediations sanctions. An order denying defendants motion for anew tria was entered on October 17,
1997. On November 7, 1997, the trid court granted plaintiffS motion to correct judgment, thereby
increasing the amount of the judgment by $198,045, for a total judgment of $1,867,606. Defendants

now appedl .2

! Asthe Supreme Court noted, id. a 190, n 3, the Flynns “not only defaulted in making the final balloon
payment, but aso had faled to make monthly payments on the land contract, and had not paid red
edtate taxes on the property for a series of years. In fact, the Flynns did not pay taxes on the property
for the years 1984-1987, and paid less than haf the amount due on the contract.

2 Two appeds have been consolidated in the present maiter: defendants apped by right of the
September 5, 1997, judgment and defendants appeal by leave granted of the November 7, 1997,
order correcting judgment.



Defendants first contend the trid court abused its discretion in precluding them from presenting
any witnesses or exhibits at trid because of their falure to comply with plaintiffs pretria discovery
requests. We disagree.

Defendants did not file awitness lit, refused to respond to interrogatories or deposition notices
directed to both defendants and failed to allow plaintiffs access to the property. No discovery response
was given to plaintiffs even though an order to compd discovery was entered on August 12, 1994, and
an order to show cause was entered on August 29, 1994. Paintiffs ultimately obtained an order
compelling an ingpection of the property by plaintiffs two expert witnesses. Defendants counsdl signed
the find pretrid order which clearly stated defendants were not to have witnesses or exhibits.

MCR 2.313(B)(2) providesin pertinent part:

If aparty .. . falsto obey an order to provide or permit discovery . . . the court
in which the action is pending may order such sanctions as are jug, including, but not
limited to the following:

(@ an order that the matters regarding which the order was entered or other
designated facts may be taken to be established for the purposes of the action in
accordance with the claim of the party obtaining the order;

(b) an order refusng to dlow the disobedient party to support or oppose
desgnate cdlams or defenses, or prohibiting the party from introducing designated
meatters into evidence.

Thetrid court’simpogtion of discovery sanctions is reviewed for an abuse of discretion. Dean
v Tucker, 182 Mich App 27, 32; 451 NW2d 571 (1990); Middleton v Margulis, 162 Mich App
218, 223; 412 NW2d 268 (1987). Asexplained in Dean, supra at 32-33:

Among the factors that should be consdered in determining the appropriate
sanction are: (1) whether the violation was wilful or accidentd; (2) the party’ s history of
refusng to comply with discovery requests (or refusd to disclose witnesses); (3) the
prejudice to the defendant; (4) actua notice to the defendant of the witness and the
length of time prior to trid that the defendant received such actud notice; (5) whether
there exiss a hisory of plaintiff’'s engaging in ddiberate delay; (6) the degree of
compliance by the plaintiff with other provisions of the court’s order; (7) an attempt by
the plantiff to timely cure the defect, and (8) whether a lesser sanction would better
serve the interests of justice. Thislist should not be considered exhaudtive. [Footnotes
omitted.]

See dso Bass v Combs, 238 Mich App 16, 26-27; 604 NW2d 727 (1999); Chrysler Corp v Home
Ins Co, 213 Mich App 610, 612; 540 NW2d 485 (1995); LaCourse v Gupta, 181 Mich App 293,
296-297; 448 NW2d 827 (1989).



Defendants do not deny there was a failure to comply with discovery in this case. However,
defendants blame their former counsd for the tranggressons.  After changing counsd, defendants
moved to amend the find pretrid order barring the presentation of evidence, cdaming they were
unaware of their former counsd’s falure to provide discovery. Defendants now contend they only
wanted to present two witnesses at trid — an expert on red property valuations to rebut the estimates
and conclusions regarding the property’s vaue proffered by plaintiffs expert, and defendant Wendell
Hynn, who would have testified about improvements made to the property. With regard to the
precluson of exhibits, defendants contend the trid court abused its discretion in barring them from
presenting pictures showing the condition of the property prior to their purchase to demondrate the
improvements that they made.

However, the facts defendants now clam they or their expert would have tedtified to a trid
were precisdy the objects of plaintiffs pretrid discovery requests that were ignored by defendants.
The unanswered interrogatories and request for production of documents served on defendants included
guestions concerning improvements made to the property and defendants perception of the market
vaue of the property, for the purpose of determining potentia setoffs or information regarding market
and rentd value and dlowing plaintiffs to vaidate the potentia proofs of defendants. Defendants did not
even dtempt to provide plantiffs with any of this information. Although plaintiffs were aware that
defendants would be potential witnesses, the record indicates defendants refused to provide any
information regarding the substance of their testimony by way of offer of proof prior to trid. Thus,
defendants should not now be heard to complain. In any event, the record indicates defendants were
not redtricted in utilizing any of thelr information regarding improvements in cross-examining plantiffs
expert witness at tridl.

Defendants cannot sincerdy blame their fallure to comply with discovery on ther former
attorney, because it 5 well established that “notice to an attorney is natice to the client who employs
him.” Reinecke v Sheehy, 47 Mich App 250, 262; 209 NW2d 460 (1973). Moreover, defendant
Wenddl Hynn's affidavit, in which he indicates he was unaware he would be precluded from caling
witnesses &t trid, is directly contradicted by the fact that this issue was argued in his presence before the
trial court on September 27, 1995 (per plaintiffS motion in limine to bar witnesses), and defendants
counsdl stated on the record there were “probably not” any witnesses that would be presented.
“[W]here the client stands by and permits work to be done, or an argument to be made on his behdf *
* * we think it may fairly be assumed from his slence and acquiescence that he consented thereto.”
Bessman v Weiss, 11 Mich App 528, 531; 161 NW2d 599 (1968), quoting Eggleston v Boardman,
37 Mich 14, 19, 20 (1877). Recourse, if any, lies in an action for professond malpractice against
defendants former counsd!.

We conclude the record supports plaintiffs contention that defendants engaged in a continuous
pattern of delay and repeatedly denied plaintiffs the discovery to which they were entitled. Thus, under
the circumsatances, the trid court did not abuse its discretion in imposing sanctions for defendants’ abuse
of the discovery process. Dean, supra.



Defendants next argue that during trial their counsel atempted to cross-examine plaintiffs
expert about why he faled to use avalable sngle family resdentia reports instead of reports for
investment properties when estimating renta return, but the tria court improperly cut off this inquiry.
The gist of defendants complaint is the trid court based its damage award entirely upon plaintiffs
expert’s testimony; the expert was, according to defendants, comparing apples to oranges, thereby
reflecting on his competency. Defendants also contend the trid court improperly disallowed cross-
examination of plaintiff Curtis Korneffe with respect to whether money was tendered to plaintiffs before
the redemption period expired; plaintiffs purportedly opened the door to this line of questioning with
testimony that defendants did not timely pay the redemption monies.

The scope and duration of cross-examination of witnesses rests in the trid court’s sound
discretion and exercise of that discretion will not be reversed by the court absent a clear showing of
abuse. Wischmeyer v Schanz, 449 Mich 469, 474-475; 536 NW2d 760 (1995); Gibson v Henkin,
141 Mich App 468, 471; 367 NW2d 418 (1985).

Because this was a bench trid, the trid judge was aware that the issue of timeliness of the
redemption payments had been resolved againg defendantsin Flynn v Korneffel, supra, and ruled this
line of inquiry to be irrdevant in this suit for reasonable rent. We affirm that defendants were properly
foreclosed from using the redemption money issue to impeeach the credibility of plaintiff Curtis Korneffel
because that issue had been resolved and in no way affected the credibility of histestimony.

With regard to defendants purported inability to cross-examine plaintiffs expert witness about
his use or failure to use single family residentid reports as the bads of his rental appraisd, the record
belies defendants contention that there was never an explanation for the expert’ s failure to examine the
resdentia renta reports. The record indicates the expert testified that the mansion in question, due to
its unusud character, was “not the type of property that’s typicaly leased or rented in the marketplace”
and, therefore, was not amenable to the usual or typica methods of rent estimations. The expert further
testified he did use information regarding returns for resdentia property as well as the commercid
segment of the rea estate market, taking a “conservative gpproach” in estimating the market value of
the property. Defendants counsdl was curtailed in his questioning, but only after he perssted in asking
a question for which the witness testified that he did not know the answer. The question had been
asked and answered. See In re Wardell Jones, 142 Mich App 207, 212; 369 NW2d 212 (1985).
Because the record shows defendants were not unduly limited in their cross-examination of the witness,
we find no abuse of discretion in this regard.

A%

Defendants next contend the proofs did not support a finding of waste® At trid, plantiffs
requested damages for waste to the carriage house in the amount of $224,378, which was the amount in

3 “Waste” is defined as “Action or inaction by a possessor of land causing unreasonable injury to the
holders of other edtates in the same land.” Black’s Law Dictionary, 6th Ed. See dso Nusbaum v
Shapero, 249 Mich 252, 263; 228 NW 785 (1930).



fact awarded by the trid court. Defendants argue his award is contradicted by the absence of
testimony regarding the condition of the carriage house in 1981 compared to its condition in 1996 and
the dearth of testimony that the condition of the carriage house detracted from the property’s overdl
value, which increased from $1,150,000 in 1988 to $2,250,000 at the time of tridl.

Findings of fact are reviewed under a clearly erroneous standard. MCR 2.613(C); Waltersv
Shyder, 239 Mich App 453, 456; 608 NW2d 97 (2000). A finding is clearly erroneous when,
athough there is evidence to support it, the reviewing court on the entire record is left with the definite
and firm conviction that a mistake has been committed. 1d.

Paintiffs expert testified on cross-examination that he did inspect the interior and exterior of the
carriage house in September 1995 while it was occupied by defendants. He took photographs of the
property, including the carriage house, a that time and again in January 1997. He tedtified he was dso
on the property after possession was returned to plaintiffs. The expert’s written estimate of reasonable
rentd vaue indicates the wooden frame carriage house “had been partidly demolished and was left
needing extensive recongtruction and renovation.” The report further stated that

The estimated cost to recongtruct and renovate the partialy demolished carriage house
has been reviewed and is found to be a reasonable estimation to put this home back in
livable condition. These costs were prepared by a professond cost estimator utilizing
the current R. S. Means cost manua. The total cost before an dlowance for
contingencies is $208,681 and with the incluson of a reasonable dlowance of 5% for
sameis rounded to $220,000.

Pictures of the demoalition are contained in this expert’s estimate of reasonable rentd. The
expert further noted that defendants removed “ significant portions of the interior,” removed “the eastern
portion of the building area and basically the back section . . . of the carriage house has been removed
as wdll as other portions of the structure.” The carriage house thus decreased the vaue of the property
asawhole.

A review of the record leads this Court to the concluson that the testimony and exhibits
produced in conjunction with the expert’s presentation contradict defendants contention that there was
no evidence the carriage house diminished the property’ s value in someway. Although the overadl vaue
of the mangon and property substantialy increased over the term of the holding over by defendants, the
vaues would have increased more but for the waste/damages committed by defendants. Therefore, we
conclude the trid court’ s findings of fact regarding waste were not clearly erronecus. Walters, supra.

\Y,

Defendants next argue they put over $1.4 million in improvements into the property and were
entitled to a setoff or credit for those improvements againg reasonable rent.  Although the trid court
permitted defendants limited questioning regarding improvements, they now maintain they were unfairly
precluded, for the reasons stated in subsections | and 11 of this opinion, supra, from presenting proofs



about the substantia improvements they made while in possession of the property. Defendants contend
“because thisis primarily an action for equitable rent, equitable standards must be applied.”*

We have dready determined, supra, that the tria court properly refused to dlow defendants to
testify or produce any evidence regarding improvements that were made to the property. Many of
plantiffs ignored discovery inquiries were directed to the topic of improvements. Thus, when thisissue
is viewed in conjunction with the sanctions imposed and the reasons for such sanctions, we conclude the
trial court did not abuse its discretion in excluding evidence of a setoff. Moreover, defendants did not
plead any affirmative defense in thelr answer relating to a setoff or improvements as required by MCR
2.111(F)(3)(b) and (c), and therefore have waived this defense. Travelers Ins Co v Detroit Edison
Co, 237 Mich App 485, 494-495; 603 NW2d 317 (1999). Findly, theland contract itsalf specificaly
provided in paragraph 3(f) that

If the purchaser shal fail to perform this contract or any part thereof, the Sdller
immediately after such default shal have the right to declare the same forfaited and void,
and retain whatever may have been paid hereon, and al improvements that may have
been made upon the premises, together with additions and accretions thereto, and
consider and treat the Purchaser as his tenant holding over without permission. . . .

Consequently, by virtue of the terms of the land contract, when defendants defaulted, they lost whatever
they paid on the contract as well as the vaue of the improvements. For these reasons, defendants
argument is meritless.

VI

Defendants next complain the trid court abused its discretion by not excluding and by relying on
plantiffs expert's testimony where his calculations regarding reasonable rent were speculaive because
such calculations were based on rates of return for investment properties rather than more anaogous
sngle family resdences. We disagree.

Defendants neither objected to the expert witnesses testimony as speculative nor moved to
exclude such testimony, and in fact sipulated to entry of the expert’s gppraisal report. In any event, as
previoudy noted, the expert tetified that this manson type of resdence, is “not the type of property

4 This caseisin fact grounded in a statutory remedy. It is a request for reasonable rent pursuant

to MCL 600.5750; MSA 27A.5750, which states in pertinent part:

The remedy provided by summary proceedings is in addition to, and not
exclusve of, other remedies, ether legd, equitable or Satutory. . . . The plantiff
obtaining a judgment for possession of any premises under this chapter is entitled to a
civil action againg the defendant for damages from the time of forcible entry or detainer,
or trespass, or of the notice of forfeiture, notice to quit or demand for possession, asthe
case may be.



that' s typicdly leased or rented in the marketplace” and, therefore, the typica or norma way in which a
real estate gppraiser would estimate rent was not gpplicable. The expert did not find any comparable
renta properties and thus utilized a return on investment gpproach. Under the circumstances, the tria
court did not abuse its discretion in admitting the expert testimony and, further, did not clearly err in its
findings of fact in this regard.  Phillips v Dethm, 213 Mich App 389, 401-402; 541 NW2d 566

(1995).



VII

Defendants remaining appellate issues concern the propriety of the trid court’s issuance of an
order correcting the origina judgment. Plaintiffs served their motion to correct judgment on defendants
on October 20, 1997, eight days before defendants filed the present apped. While the apped was
pending, the trid court modified the judgment by entering its order of November 21, 1997, increasing
the judgment by $198,045. Defendants now claim the tria court was without jurisdiction to correct the
judgment, the origina judgment amount was Stipulated to, and no clericd error in the origind judgment
warranted amendment. We disagree.

The question of the trid court’s jurisdiction is one of law that we review de novo. Bruwer v
Oaks (On Remand), 218 Mich App 392, 395; 554 NW2d 345 (1996). We review the tria court’s
decison to correct the judgment for an abuse of discretion. Detroit Free Press, Inc v Dep't of Sate
Poalice, 233 Mich App 554, 556; 593 NW2d 200 (1999); McDonald’s Corp v Twp of Canton, 177
Mich App 153, 158; 441 NW2d 37 (1989).

In support of their argument that the tria court did not have jurisdiction to amend the judgment
after an apped had been taken, defendants cite MCR 7.208(A), which providesin part:

After a clam of gpped isfiled or leave to apped is granted, the trid court or
tribuna may not set asde or amend the judgment or order appeded from except by
order of the Court of Appedls, by stipulation of the parties, or as otherwise provided by
law. . ..

A review of the record indicates the motion to correct judgment was precipitated by the
folowing drcumstances. At the time of trid, plaintiffs did not seek to recover, as an dement of
damages, those taxes which had been paid into an escrow account by defendants at the time of tria, but
only taxes that were unpaid from March 1, 1996, amounting to $24,221. The trid court ultimately
compensated plaintiffs for these taxes, including the exact amount requested by plaintiffs in the judgment
rendered in their favor. Further, a the conclusion of the bench trid, the tria court expresdy determined
there would not be a setoff for red edtate taxes paid by defendants againgt the reasonable rent.
However, during the course of the parties argument on posttrid motions, defendants attorney, without
the benefit of the tria transcript, erroneoudy (but we presume, inadvertently) led the court to believe the
matter of a setoff or credit for red estate taxes had not been argued or settled during trid. As aresult,
the tria court reduced the judgment amount by $209,000, crediting defendants for taxes paid into the
escrow account. Plaintiffs theresfter filed amotion to correct judgment. The day before the motion was
heard, both parties counsdl received the trid transcript, which in fact showed that the issue of a setoff
for paid taxes in fact had been addressed and rejected by the trid court during the trid. The trial court
consequently amended and increased the judgment to conform to the proofs and to reflect its origina
holding that defendants were not entitled to a setoff for paid taxes.

On the basis of these facts, plaintiffs argue that the language “ as otherwise provided by law”
contained in MCR 7.208(A) dlows an amendment of judgment pursuant to MCR 2.612(C)(1)(a) or
(¢), which provides in pertinent part:



On motion and on jug terms, the court may relieve a paty or the legd
representative of a party from a find judgment, order, or proceeding on the following
grounds.

(a) Misgtake, inadvertence, surprise, or excusable neglect.

* k% %

() Fraud (intrinsic or extringc), misrepresentation, or other misconduct of an
adverse party.

Reconciliation of the provisons of MCR 2.612 with MCR 7.208 is problematic, however, as
recognized in Dean & Longhofer, Michigan Court Rules Practice (4th ed), Author's Commentary,
§ 2612.20, pp 487-488:

The effect of a pending apped on the power of the trid court to grant relief
under MCR 2.612(C), however, creates problems. MCR 7.208(A) provides that,
after a clam of apped is filed or leave to apped granted, the trid court may not set
asde or amend the judgment or order appealed from except by order of the court of
gopedls, by ipulation of the parties, or otherwise provided by law. Yet the time for
filing a motion seeking relief from the judgment continues to run while the case is
pending on gppedl. This leads to undesirable complications, either requiring a party
seeking relief from judgment to present its grounds firg to the appellate court, which
may then remand the case to the trid court if the grounds are well taken, or requiring the
moation to be filed in the trid court while the gpped is pending athough the court cannot
act upon it until the case is remanded. Under the latter gpproach, the tria court could
indicate its intention to grant the motion upon remand, and a remand could then be
obtained from the appellate court under MCR 7.211(C).

Such a complicated Situation exists here, where a the time the trid court issued its order correcting the
judgment, the lower court record had dready been transferred to this Court pursuant to defendants
apped, thereby depriving the tria court of jurisdiction to enter the order. See MCR 7.208(C).
However, we conclude that, given the unusua circumstances, it would be a waste of judicia resources
to remand this matter to the trid court to do what has dready been done. Therefore, in lieu of
remanding to the trid court for correction of the judgment, we will treat the order of November 21,
1997, as though it was entered nunc pro tunc. Cf. Safie Enterprises, Inc v Nationwide Mutual Fire
Ins Co, 146 Mich App 483, 491-493; 381 NW2d 747 (1985); Jefferson Maintenance Co v Detroit
Electrotype Co, 7 Mich App 619, 622-623; 152 NW2d 699 (1967).

Defendants nonetheless argue that plaintiffs stipulated to a setoff of taxes. However, areview of
the record does not bear this out, but rather indicates plaintiffs attorney expresdy told the court that
“my dlients are not stipulating to the decisons of the court that led to the offset or credit, and we reserve
the right of appedl as to the credit; but we have agreed to the amount thet if a credit were given for prior
taxes that this should be the amount.”

-10-



Findly, defendants argue there was no clerica mistake warranting a correction of the judgment.
Faintiffs origindly filed their motion to correct judgment pursuant to MCR 2.612(A), citing clerica error
as the ground for amendment. However, upon receipt and review of the trid transcript, plaintiffs
concluded that the grounds cited in MCR 2.612(C) more accurately covered these circumstances and
framed their asgument accordingly. We agree that the issue fals within the purview of MCR 2.612(C).
Mogt important is that the result properly reflected the tria court’s origind findings rendered at the
concluson of thetrid. Thetrid court therefore did not abuse its discretion in correcting the judgment.

Affirmed.

/9 Patrick M. Meter
/9 Roman S. Gribbs
/9 Richard Allen Griffin
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