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PER CURIAM.

Plaintiff Lamberton Group, Inc., appeds by leave granted from the circuit court order vacating a
writ of redtitution entered by the didrict court and remanding the case for determination of a new
redemption date. We reverse.

This case arises from defendant J.S. Redty’s default of its obligations to plaintiff under a land
contract for the sle of a mobile home park. A judgment of possession, effective March 10, 1998, was
entered in plaintiff’s favor in the amount of $409,639.89. Following defendants failure to tender the
judgment amount within the ninety-day redemption period provided by law, the district court entered a
writ of retitution on June 15, 1998. On agpped, the circuit court vacated the digtrict court’s writ of
restitution, concluding that two exceptions to the tender requirement were applicable.

On gpped, plantiff argues that the circuit court erroneoudy concluded that exceptions to the
tender requirement gpply in this case and that, consequently, the district court should have forgiven
defendants falure to tender the judgment amount within the redemption period. When reviewing
equitable actions, this Court reviews the lower court’s decison de novo; however, the lower court's
findings of fact in support of the equitable decison rendered are reviewed for clear error. Webb v
Smith (After Remand), 204 Mich App 564, 568; 516 NW2d 124 (1994). A trid court’s findings are
conddered clearly erroneous where this Court is left with a definite and firm conviction that a mistake
has been made. LaFond v Rumler, 226 Mich App 447, 450; 574 NW2d 40 (1997).



The equitable right of redemption is governed by MCL 600.5744(6); MSA 27A.5744(6),
which provides asfollows:

When the judgment for possession is for nonpayment of money due under a
tenancy or for nonpayment of moneys required to be paid under or any other materia
breach of an executory contract for purchase of the premises, the writ of retitution shal
not issue if, within the time provided, the amount as stated in the judgment, together with
the taxed codts, is paid to the plaintiff and other materid breaches of an executory
contract for purchase of the premises are cured.

MCL 600.5744(3); MSA 27A.5744(3) provides a redemption period of ninety days for vendees in
default in cases such asthis, in which less than fifty percent of the purchase price has been paid.

Here, an amount of $450,000 was placed in an escrow account on the last day of the
redemption period. In Flynn v Korneffel, 451 Mich 186, 189; 547 NW2d 249 (1996), a case
factualy smilar to this case, our Supreme Court held that “in order to effectuate the right of redemption,
the full amount, not merely an offer, must be tendered without qudification or condition. . . . [P]lacement
of the judgment amount in escrow [is] merdly an offer to redeem the property.” Defendants concede
that they faled to tender the redemption amount within the Satutory period. However, defendants
contend that the circuit court correctly held that two exceptions to the tender requirement gpplied in this
case.

The first exception gpplied by the circuit court was the futility exception. In Karakas v Dost,
67 Mich App 161, 167; 240 NwW2d 743 (1976), this Court ruled that a formal tender is not necessary
where avendor, by hiswords or acts, has shown that tender would not be accepted.

The circuit court found that the futility exception gpplied because plaintiff’s words or acts
indicated that tender of the judgment amount would not be accepted if offered by defendants. After
caefully reviewing the record, we conclude that the circuit court clearly erred. Reather, plantiff's
demand for $527,026.66, an amount in excess of the judgment of possession, was made in response to
defendants inquiry about the amount plaintiff would accept in exchange for a warranty deed to the
property. The amount to exchange for a warranty deed is not necessarily the same as the amount
necessary to redeem the property.

Indeed, on May 28, 1998, plaintiff sent defendants a letter indicating that the “redemption
amount to avoid Digtrict Court forfeiture is $420,057.17 through May 30, 1998 ($409,639.89
judgment amount plus 82 days of interest at $127.04 per day).” This amount was entirely congstent
with the digtrict court’s judgment of possesson. Plaintiff’s letter also Sated, “[Pler your request, | am
preparing atota payoff letter S0 asto advise what, in our view, is required to be done for your client to
discharge his obligations in full under the land contract and receive a warranty deed.” A letter by
plaintiff dated the following day stated that plaintiff had “arrived at a payoff amount of $527,026.66 as
of June 1, 1998." Subsequent negotiations between the parties focused on defendant J.S. Redty
obtaining the warranty deed for the property.



FPantiff's demands and negotiaions regarding a payoff baance were not improper and the
demands do not impe the application of the futility exception to the tender requirement for redemption.
“[A] sdler may pursue dternative remedies until a writ of restitution has been entered, even &fter a
judgment of possession has been entered.” Wilson v Taylor, 457 Mich 232, 241; 577 NW2d 100
(1998). The negotiations between the parties regarding the amount necessary for defendant J.S. Redty
to obtain the warranty deed to the property does not congtitute proof that plaintiff would not have
accepted the judgment amount to redeem the property if defendants had made the tender. Thus, the
circuit court erred in applying the futility exception in this case.

A second exception permits a trid court to decline to issue a writ of restitution, even where
there has not been a redemption by timey payment or timey tender of payment, if some “unusud
circumgances’ exis which warrant effectuating a redemption.  Flynn, supra at 199, n25. To
successtully invoke this exception, the circumstances must be very unusua and must gpped to the
conscience of the court. Id. at 206; Gordon Grossman Bldg Co v Elliott, 382 Mich 596, 603-604;
171 NW2d 441 (1969).

The dircuit court, relying on Wilson, supra, found that the facts in the instant case satisfied the
unusua circumstances test because plaintiff knew or should have known that its demand for an amount
in excess of the judgment of possession was contrary to law. In addition, the circuit court found the
circumstances were unlikely to be repeated often because of the clear holding in Wilson.

We conclude that the circuit court misapplied the holding in Wilson. In that case, our Supreme
Court held that a defendant is not required to pay an amount in excess of the judgment of possesson to
preclude an entry of awrit of redtitution. Seeid. at 245-246. Here, however, plaintiff was not seeking
an amount in excess of the judgment of possesson for defendants to avoid didtrict court forfeiture.
Rather, plaintiff was negotiating an amount necessary for defendants to pay for the ddivery of a
warranty deed to the property. Therefore, we find that the unusua circumstances exception does not

3oply.

Because defendants failed to satisfy the tender requirement of MCL 600.5744(6); MSA
27A.5744(6), and no exceptions to the requirement apply, we conclude that the district court properly
issued a writ of reditution in this case.  Accordingly, we reverse the order of the circuit court and
reingate the writ of regtitution.

Reversed.
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