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PER CURIAM.

Paintiff appeds as of right from an order reflecting ajury verdict concluding that defendant was
not in any way negligent concerning an indudrid accident that resulted in the deth of plantiff's
decedent. We affirm.

Pantiff's decedent died under the weight of a three-ton coil of sted in May 1991, while
working a the Genera Motors Powertrain Plant in Warren, Michigan. These coils were moved by
cranes, through use of G-hooks designed and manufactured by defendant. The C-hooks supplied to
the Powertrain plant festured a lip on the lifting end of the C configuration to prevent coils from dipping
off; according to the testimony, workers routindly nudged the coils short distances by lifting them with
the lip itsdf, before setting them more securdy in the C-hook in order to move them sgnificant
distances. There were no witnesses to the accident that killed the decedent, but severd tedtified that a
C-hook was found within afew feet of decedent’ s body at the accident Ste.

Pantiff’s theory of the case was that the sted coil that killed the decedent fell from its C-hook
while susgpended only by the hook’s lip, and that defendant was negligent for its falure to place any kind
of warning on the Ghook concerning unsafe usage or otherwise guard sufficiently againg possible
human error. Defendant argued that defendant had provided adequate warning, that whether the G-
hook had a warning decd a the time of the accident was “not important because Generd Motors and
its employees were sophisticated in the use of these Ghooks and stedl coils,” and that the danger
attendant to suspending a cail on the lip of the C-hook “would be very obviousto anyone. . . , let done
an operator.”



The jury specifically found that defendant was not negligent in its design of the Ghook, that
Generd Motors was sophisticated in the use of the G-hook, and that defendant was not negligent in
faling to warn of the hazards associated with use of the C-hook.

On apped, plantiff dleges ingructiond error, improper modification of the verdict form, and
improper admisson of evidence of a subsequent remedid measure. We find no basis for affording
plantiff gopdllate relief.

| Subsequent Remedid Measure

At trid, defendant’s chief engineer tetified regarding the use of warning decals with G-hooks.
This witness was asked to compare a photograph of a warning deca featuring a pictoria image of a
load gtriking a person with a photograph of the C-hook at issue. The witness stated that the pictured
decd contained the same cautionary language as the decad supplied with the C-hook. Plaintiff objected
on the ground that “it does not appear that thet is the same decal.” The trid court dated that “the
objection goes to the weight of the value of the evidence,” and alowed defendant to proceed. Under
plantiff’s voir dire, the witness darified that “what you're seeing is an erlier verson. Thisis an dder
photograph. This is a newer version of that same deca.” When asked on cross-examination whether
the pictured decal represented the actua deca dlegedly placed on the C-hook in question, the witness
answered, gpparently referring to the decdl that supposedly had accompanied the C-hook, “Must be an
earlier verson.”

The trid court excused the jury, and plaintiff renewed the objection within the context of an
unsuccessful motion for discovery sanctions, on this occason characterizing the picture in question as
evidence of a subsequent remedid measure.  When cross-examination of that witness resumed the
following day, plaintiff eicited that the decal pictured came into use after the accident a issue.

Paintiff asserts on gpped that the tria court abused its discretion in admitting the photograph of
the newer decd, arguing tha this was improper admisson of evidence of a subsequent remedia
measure. This argument is without merit.

MRE 407 states as follows;

When &fter an event, measures are taken which, if taken previoudy would have
made the event less likey to occur, evidence of the subsequent measures is not
admissible to prove negligence or culpable conduct in connection with the event. This
rule does not require the excluson of evidence of subsequent measures when offered
for another purpose, such as proving ownership, control, or feasbility of precautionary
measures, if controverted, or impeachment.

Haintiff sates that it is“axiomatic” that thisrule “ is equaly applicable to Plaintiff and Defendant during
trid,” while citing no authority for this supposedly obvious legd proposition. We agree with the trid
court that to the extent that defendant’ s exhibit congtituted evidence of a subsequent remedid measure,
defendant, not plaintiff, stood to suffer any resulting prejudice.



We rgect plantiff’s argument that defendant “sought to buttress its defense by admitting
evidence of subsequent remedia measures and contenting [Sic] to the jury that they were not subsequent
in nature but that the pic-to-gram warnings were in fact on the Ghook when it was sold to Generd
Motors,” and plaintiff’s further characterization of the incident as “tantamount to fraud and deliberate
misrepresentation .. ..” As an initid matter, this argument impliedly raises questions of relevance or
possible confusion, not subsequent remedia measures as evidence of negligence, the latter being the
sole bagis for the chdlenge on gpped. Beyond that, because plaintiff well dicited from the witness that
the decd in the exhibit differed from any dleged to have been included with the C-hook in question,
there is no reason to fear that the jury could have concluded that the admittedly subsequent remedia
measure was in fact in place a the time of the accident. Indeed, in cloang arguments, plaintiff
admonished the jury that it was “uncontradicted” that the hook at issue included no labels concerning
safe usage, and aso exhorted the jury to examine a police photograph of the accident scene that
showed the absence of awarning decd.

Because the jury could hardly have failed to understand the subsequent nature of decd in the
contested exhibit, and because to the extent that that understanding implied that defendant effected
remediation of a previoudy deficient warning that understanding favored plaintiff, not defendant, we
conclude that this issue presents no bas's upon which to grant plaintiff appellate relief.

Il Sophisticated User

Maintiff contends that the tria court erred in deciding to modify the ingtructions and verdict form
after plaintiff’s closing argument, arguing that plaintiff was prgudiced from having presented its closing
gatement with a misunderstanding concerning the find form of these materids. There is no merit in this
argument.

Following the presentation of evidence and before closing arguments, the trid court and the
parties reviewed proposed jury indructions and the specid verdict form.  Paintiff objected to an
indruction to the effect that if the jury found that Generd Motors was a sophisticated user of the
equipment a issue then the jury must find for defendant. The trid court agreed, ating that the jury
would decide under stlandard ingructions, in light of “the particular pecific circumstances of the this
case, given the nature of the user, the nature of the company making the design, the particular design of
the hook, [and the] prevalence of its use in the industry,” whether “[d]efendant in this case was
reasonably prudent in its design of the product ....” However, the court determined that it would
include on the specid verdict form the question whether Generd Motors was sophisticated in the use of
the C-hook. There was no objection to this at that time.

Only dfter plantiff's cdlosng argument did plaintiff contest the specid verdict form in relaion to
the sophigticated-user inquiry. The trid court stated, 1 addressed certain objections and no other
objections were voiced. If there is an objection | can ded with that right now.” After entertaining
arguments, the court stated that the sophidticated-user inquiry would be useful to “give the Court the
option following the trid to consder this whole issue of the sophiticated defense,” but that the verdict
form would be changed to dlow the jury to address the questions of defendant’s negligence and
proximate causation even if the jury found Generd Motors to be a sophisticated user. The court stated
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that the jury’s finding in this regard would be * something of an advisory question . . . because it may or
may not be binding onthe Court .. . .”

When proceedings resumed the following day, the court stated as follows:

Generdly spesking, it is ingppropriate for the Court to revise ingructions, and | would
think that would extend in most indtances to the verdict form itsdf after argument is
commenced, and | recognize that the Court itself has an independent responshility to
make sure the jury is properly instructed and the verdict form is appropriate, so even
though | believe Counsd had actudly agreed to the form asit existed, gpart from those
objections the Court addressed before the argument commenced, | think | have to look
at the verdict form ill in a manner to be sure that the jury is given appropriate choices
and isingtructed gppropriately.

My problem with the questions asked under part Two of the Specia Jury
Verdict Form, one of my problems is that the question 2A ask the jury to answer
whether Genera Motors was sophigticated in the use of the GHooks, and yet the
indructions themselves don't given them any direction for determining whether they are
sophigticated in the use of G-Hooks or not. The cases that discuss what Counsel has
referred to as a sophisticated user, defense talks in terms of entities that are experts or
professonds by virtue of their training, education and experience in the use of products
of this type. In fact, none of the authorities | looked to have redly used the term
sophigticated user. | am not sure if that is dedlt with in other literature thet | have read
or not, but the question in the verdict form is standing with no red direction to the jurors
a giving them assstance & answering it. | am looking to see whether any of the
proposed specias that the Defendant submitted go to that question.

The other argument made by [plaintiff’s counsd] is that, firgt of dl he didn't fed
the question was properly framed in the warning section of the verdict form, and that if it
isincluded in the verdict form it should not preclude the jurors from answering questions
. . . relating to negligence and proximate cause. . . .

Neither party proposed an ingtruction defining “sophisticated user.” Therefore, the court presented an
advisory ingruction and neither party objected to the ingtruction.

When proceedings resumed, defendant gave closing arguments.  The is no indication in the
record thet plaintiff wished to add anything to plaintiff’s dlosing argument—in response to the changesin
ingructions and verdict form or for any other reason. We conclude from this record that plaintiff was
neither forced to present closng argument without a full understanding of how the jury would be
ingructed, nor otherwise prejudiced by the court’s decison to modify the ingructions and jury form
while closng satements were in progress.

11 Supplementd Ingtruction



Thetrid court provided the following generd ingructions on negligence:

When | use the word negligence | mean the falure to do something that a
reasonably careful person or company would do or the doing of something which a
reasonably careful person or company would not do under the circumstances which you
find to exist in this case. It is for you to decide what a reasonable, careful person or
company would do or would not do under the circumstances.

* % %

The Defendant had a duty to use reasonable care at the time it designed the C-
Hook s0 as to eiminate reasonable risk of harm or injury which were reasonably
foreseegble. . . .

However, the Defendant had no duty to design a product to diminate risk of
harm or injury or risk that were not reasonably foreseegble. Reasonable care means
that degree of care which a reasonably prudent manufacturer would exercise under the
circumstances which you find existed in the case. It is for you to decide, based upon
the evidence, what a reasonably prudent manufacturer would do or would not do under
those circumgtances. A failure to fulfill the duty to use reasonable care is negligence.

Pantiff argues on goped that this ingtruction was inadequate to cover the issue of defendant’s
duty to provide adequate warning of possible dangers of using the C-hook, setting forth in the brief on
appedl two paragraphs of specid ingruction in this regard that plaintiff alegedly requested. However,
nowhere in plantiff's brief does plaintiff indicate where in the record below this ingruction was
requested. MCR 7.212(C)(7) (“Facts stated must be supported by specific page references to the
record. Page references to the record must aso be given to show whether the issue was preserved for
apped by appropriate objection or by other means.”) Because plaintiff has falled to demondtrate that
this issue was preserved, we decline to review it here. See Cvengros v Farm Bureau Ins, 216 Mich
App 261, 269; 548 NwW2d 698 (finding an appea vexatious for reasons including failure to provided
citations to the record); In re Hamlet (After Remand), 225 Mich App 505, 521; 571 Nw2d 750
(1997) (a party may not merely state a position and then leave it to this Court to discover and rationdize
the basis for the daim); Providence Hospital v National Labor Union Health & Welfare Fund, 162
Mich App 191, 194; 412 Nw2d 690 (1987) (this Court generdly will not review issues that were not
raised before, and decided by, thetria court).

Further, we conclude that the ingructions actudly given were adequate in that they farly
presented the theories of the parties and the applicable lawv. Stevens v Veenstra, 226 Mich App 441,
443; 573 NW2d 341 (1997). Paintiff maintained throughout the trid that defendant breached a duty to
warn, and the jury was specificaly asked to pass on whether defendant breached any such duty.
Because this subject matter is well covered by the indruction that defendant “had a duty to use
reasonable care a the time it designed the C-Hook so as to eliminate reasonable risk of harm or injury
which were reasonably foreseeable,” we conclude that the trid court properly instructed the jury.



Affirmed.
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