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Before Hood, P.J., and Holbrook, Jr. and Whitbeck, JJ.
PER CURIAM.

A jury convicted defendant of three counts of third-degree crimina sexuad conduct, MCL
750.520b(1)(b); MSA 28.788(2)(2)(b), but acquitted him of a fourth count of the same charge. The
trial court sentenced defendant as a fourth habitua offender, MCL 769.12; MSA 28.1084, to three
concurrent prison terms of fifteen to twenty-five years. Defendant now appedls as of right. We affirm.

|. Basic Facts And Procedura History

Defendant’ s convictions arose from events which occurred in the late Saturday evening to early
Sunday morning hours of July 27 to 28, 1996. The complainant lived in one of two gpartments in a
duplex in Hint, and, according to her testimony at trid, on the evening in question, she telephoned the
Hint police to let them know that her televison sets had been stolen.  Shortly thereefter, the police
cdled her back and informed her that it would be the following morning before officers would be out to
take a report.  Sometime after midnight, defendant knocked on complainant’s door and indicated that
he was locked out of his adjoining apartment, so complainant let him in. Defendant, whom complainant
had known only for two weeks, wanted to talk. Defendant told complainant that the reason he was
locked out was that he had been drinking and it was customary for the lady of the house to lock him out
under these circumstances. It was gpparent to complainant that defendant had, in fact, been drinking,
athough he did not appear to be drunk.

According to complainant, she and defendant went into her bedroom to tak, where defendant
sat inachair and complainant sat on the bed. Defendant rolled a marijuana cigarette, which they shared
while discussng televisons, drinking, and dancing. Defendant asked if he could spend the night and
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complainant told him “no.” Then defendant asked complainant if she would have sex with him. When
she declined, defendant jumped on top of her, put his hands around her throat, and threstened to kill her
if she screamed. Complainant then assured defendant that she would not scream.  According to
complainant, defendant then released her throat and removed her shorts, underwear and T-shirt.

Complainant testified that after her clothes were removed, defendant shoved his fingers into her
vagina.  Although this hurt, complainant did not put up a fight because she did not want to die.
Complainant testified that defendant vagindly penetrated her with his penis and theresfter gaculated.
Following that, defendant attempted to engage complainant in and intercourse; complainant testified
that, “He hurt me in my butt.” However, complainant’s resistance was such that defendant became
angry and then completed a second act of vagind intercourse. Subsequently, defendant dressed,
ingtructed complainant not to tell anybody, informed her that he would buy her a pack of cigarettes, and
|eft.

When a police officer arrived in response to her earlier call concerning her solen televisons
sets, complainant gave him the information regarding that theft. Because she was hurt and angry she
consdered whether to tdll the officer about the rgpe or not, and ultimately did so. On ingtructions from
the police officer, complainant took her shorts, panties, and bed sheets with her to the hospital where
she was examined and the items were turned over to the police.

Hint Police Sergeant Alan Werhli testified that he arrived a complainant’s residence around
11:40 on the morning of the incident. According to Sergeant Werhli, complainant informed him that a
couple of televison sets had been stolen, but before he l€eft, she related that she had aso been raped by
aneighbor. Sergeant Werhli cdled for backup, and when Officer Clarence Banks arrived, they went to
the adjoining gpartment where an adult mae let them in. According to Sergeant Werhli, defendant was
at the rear of the gpartment and, upon seeing the uniformed police officers, heran up aset of sairs. The
police officers caught up with defendant at the top and arrested him.

Hint Police Sergeant Darryl Patterson testified that he interrogated defendant on the afternoon
of his arrest with regard to complainant’s alegations. According to Sergeant Patterson, defendant
denied having sex, consensud or otherwise, with complainant.  Fint Police Sergeant Barry Saunders
was the detective in charge of the investigation and testified that he interviewed defendant the day after
his arrest and that defendant again denied ever having sex with complainant.  Sergeant Saunders took
complainant’s clothes and sheets to the crime lab where semen was recovered from them.

David Stephens, a laboratory scientist with the Michigan State Police, testified that he tested
semen dains found on complainant’s bed sheets againgt a known sample of defendant’s blood and
determined that defendant was a possible source of the recovered semen. Based on this preliminary
finding, the samples were trandferred to the DNA testing unit in East Langing. Dr. Stephen Milligan, an
expert in DNA andyss, tedtified that he andyzed the samples. According to Dr. Milligan, the Satistica
probability that the semen recovered from complainant's sheets came from someone other than
defendant was“1in 3.1 hillion.”



Prior to jury selection, defense counsel noted for the record that defendant had raised the
subject of his dedre to leave the ate “for the noble purpose of giving a kidney to his brother, who is
dying in Texas” Thetrid court dated:

Widl, | didn't say that he never would be alowed to do that, but there is no
showing to me that he needs to go today, and | assume this trid will be concluded by
tomorrow or Friday, at the latest. And if that issue raises itsdlf again, and there's a
sufficient showing, I'll consider arequest.

Theresfter, defendant rgected a plea offer on the record, acknowledged that his counsd could waive
the chain of evidence with regard to DNA test results, and sat through voir dire and the subsequent
swearing in of thejury.

The next morning however, defendant did not appear in court. Defense counsdl indicated that
his efforts to locate defendant had not been successful, and the prosecutor stated that defendant had not
been located by the police who checked: (1) his house; (2) his neighborhood; (3) the area hospital
emergency rooms, (4) 911 records,; and, (5) the jail. In response, the tria court canceled defendant’s
bond, authorized a bench warrant for his arrest, and entertained suggestions as to how to proceed in his
absence.

Defense counsdl noted that defendant’s testimony comprised the entirety of thelr evidence.
Defense counsdl argued that, because the right to be present at dl criticd stages of atrid is fundamenta
to due process and because there was no showing that defendant had voluntarily absented himself from
trial, an adjournment was necessary. The prosecutor pointed out that defendant had been told to bein
court a 8:30 am., and in the hours since then, having not contacted his attorney, shown up, or been
found, it was reasonable to conclude that defendant had voluntarily absented himsdf from trid. The
prosecutor therefore argued that, given the fact that the jury had dready been chosen and the witnesses
aswdl asthe jurors were present, the trid should go forward. Thetrid court made the following ruling:

Let meindicate, for the record, that [defendant] was present in court yesterday
when we did sdlect the Jury, and swear the Jury, and impand the Jury; and he was
present in court when | informed everyone as to the starting times for today’ strid. Also
indicate that he did request an adjournment, which was denied. It is now 11:15, and
[defendant] is not to be found. [The prosecutor] has related the efforts that have been
made by the prosecution and the police to locate [defendant] this morning, al without
success. [Defense counsel] has indicated that [defendant] has not contacted his office
for any directions or further ingructions, and that, apparently, the most telling thing to
me is that the address where [defendant] daimsto be living, the individuals there do not
know where [defendant] is located.

| am aware of the importance of an individua’s congtitutiona right to be present
at trid as set down in [lllinois v Allen, 397 US 337; 90 S Ct 1057; 25 L Ed 2d 353,
reh den 398 US 915 (1970)]. But | dso am aware of aline of cases in Michigan that
indicate, that if a defendant voluntarily absents himsdlf from the courtroom after the trid
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has begun, that he has waived his right to be present and the trial may proceed to a
concluson. In [People v Swan, 394 Mich 451; 231 NW2d 651 (1975),] [the]
Supreme Court reversed a Court of Appeds decison that had set aside a conviction
where the trid judge directed that the trid be completed in the defendant’ s absence and
the jury found the defendant guilty of armed robbery. Court reingtated the conviction
and sentence.

And aso, the case of [People v Gross, 118 Mich App 161; 324 NW2d 557
(1982)], which as Counsdl indicated, did arise out of this Circuit, and that appearsto be
the one that is very close to our factua Stuation. Indicates on September 25, 1980, the
triad commenced and the jury was impanded and sworn. | don’'t [know if] testimony
was taken that day. Ther€'s no indication thet it was. A trid commences. The jury
was impaneded and sworn. Defendant, who was on bond, was present on that day.
However, when the court resumed the next day, the defendant failed to appear. Court
waited gpproximately two hours. There were indications made on the record from
defense counsd that the defendant knew he was to gppear the next morning. There's
[sic] indications that the police officers had dispatched a car to the address given by the
defendant, and following that presentation, the trid court came to the conclusion that the
defendant had voluntarily absented himsdf from the trid, and came to the concluson
that the trial would proceed without him. In that case, the defense counsd did request
an adjournment due to the defendant’s absence. On apped, the Court of Appeals
upheld the decisons of the lower court, and affirmed the defendant’s conviction and
sentence.

In this case, based upon the record before me, | have to conclude that the
defendant’s absence is voluntary. There is no other indication before me that his
absence is anything but voluntary, and | so find.  As such, the trid will continue and
proceed to concluson with or without [defendant], since he's voluntarily absented
himsdf from the court, he can voluntarily appear & any portion in the trid that he so-
chooses. And | do intend to go forward today with thetrid, and bring it to aconcluson
tomorrow.

Thetrid court ingtructed the jury that they were to draw no inference from defendant’ s abosence,

and for the baance of the tria, defendant never reappeared. At the conclusion of the prosecution’s
case, the defense dso rested. The jury found defendant not guilty on the charge relaing to digitd
penetration of complainant’s vagina but found him guilty on the counts relating to penile penetrations of

her vaginaand anus.

Subsequent to the trid, defendant was picked up on the outstanding bench warrant, and

araigned before the triad court. Thetrid court dismissed the bench warrant and remanded defendant to

custody pending sentencing. At sentencing, defendant stated:

| made a bad choice by not comin’ back to trid, it is somethin’ | know | have to live
with for the rest of my life, but | fed that | only did what any person would have did
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concernin’ aloved one in they family. | asked the Court at the time for a continuance.
Maybe | didn't give dl the details | should have gave a the particular moment — at the
time concernin’ my brother's state, the condition he was in a the time. Thas my
misteke . . .. M

At a subsequent hearing addressed to defendant’s motion for anew trid, the trid court ruled:

Wall, at the time that we tried this case we sdected a jury the first day. We
recessed for the day, everyone was indructed to return the next morning. [Defendant]
did not return. If | recdl correctly, we spent about three hours trying to locate
[defendant]. There was some indication that he may have gone to Texas, and, in fact,
[defendant] did make a motion prior to trid that the matter be adjourned so that he
could go to Texas.

The fact of the matter is, it's my understanding he did not go to Texas and just
made a decision, apparently, | can’t speak for [defendant] on what his motivations were
and he's nat put anything before this Court in terms of an affidavit or sworn testimony to
describe what his state of mind was and what his intentions were at the time, but the fact
of the matter is he did not appear.

We waited. We sent the police out, we tried to contact his family. He did not
appear. We proceeded to trial. He did not appear the next day as well, we proceeded
to trial and | recall that we made arecord at the time he did not appear and | don't have
that transcript before me, but | certainly recal that argument was made and there were
severd cases that were cited for the authority that this Court had the ability to continue
itstrid with or without [defendant] which we chose to do.

Approximately two weeks &fter the — or, probably — | think less than two
weeks dfter the trial, [defendant] was arrested on a bench warrant and he was
sentenced, | believe, on Jduly 30, 1997.

I’'m not persuaded that an injustice was done. The factud support for the
convictions was there, the testimony was there. To say that had [defendant] appeared
a trid and not chosen to absent himsdf would have resulted in a different verdict is
sheer speculation and I'm going to deny the motion for anew trid.

[l. Standard Of Review
A. Right To Be Present At Trid

Whether defendant was denied his congtitutiona or statutory rights to be present at dl critica
dages of his trid, or whether he vdidly waved those rights, are mixed questions of law and fact. We
review the tria court’s factua findings only for clear error. MCR 2.613(C). However, we review the
trid court’s gpplication of the legd and condtitutional standards de novo. People v Gilmore, 222 Mich
App 442, 459; 564 NwW2d 158 (1997). To the extent that the decision not to grant a continuance or
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adjournment was within the trid court’s discretion (i.e., absent a congtitutiond or statutory requirement),
we review that decison only for an abuse of discretion. See People v Pefia, 224 Mich App 650, 660-
661; 569 NW2d 871 (1997), modified on other grounds 457 Mich 883 (1998); People v Paquette,
214 Mich App 336, 344; 543 NW2d 342 (1995).

B. Prosecutoria Misconduct

We review claims of prosecutoria misconduct “case by case, examining the pertinent portion of
the record to evauate the remarks in the context they were made.” People v Fisher, 220 Mich App
133, 156; 559 NW2d 318 (1996). Theinquiry isto whether the defendant received afair and impartial
trid. Paquette, supra at 342.

C. Limitation On Cross-examination

We review a trid court’s decison to admit or exclude evidence for an abuse of discretion.
People v Crawford, 458 Mich 376, 383; 582 NW2d 785 (1998).

D. Jury Indructions

We review jury indructions in their entirety to determine if there is an error requiring reversa.
People v Perez-Deleon, 224 Mich App 43, 53; 568 NW2d 324 (1997). The instructions must not
exclude materid issues if thereis evidence to support them. 1d.

[1l. Right To Be Present At Trid

Defendant claims that he was denied his satutory and condtitutiona rights to be present at every
critica gtage of his tria because the trid court refused a defense request for an adjournment or a
continuance after defendant, who was free on bond, failed to appear in court on the second day of tria
and theresfter. Theright of an accused individud in this Sate to be present during his or her trid
is rooted in statute?, in the confrontation clauses of the federa® and state® congtitutions, and in due
process cond derations independent from the right of confrontation. US Const, Am VI; Const 1963, art
1, §20; MCL 768.3; MSA 28.1026. See, aso Allen, supra; People v Mallory, 421 Mich 229, 247,
365 NW2d 673 (1984). A defendant’s voluntary absence from the courtroom after a trial has begun
waives his congtitutiona rights to be present and the rdevant statute does not preclude the trid from
proceeding. Swan, supra at 451-452.

Although “[a] vaid waiver of a defendant’s presence a trid conssts of a specific knowledge of
the condtitutiond right and an intentiona decision to abandon the protection of the condtitutiond right,”
People v Woods, 172 Mich App 476, 479; 432 NW2d 736 (1988), this smply means that a vaid
walver of a defendant’s presence a trid exists when (1) the defendant is aware of his right to be
present, and (2) he voluntarily does the act which is inconsstent with preserving thet right. 1t does not
mean that a defendant has the right to be warned that he has no right to interrupt his trid by voluntarily
absenting himsdlf, nor does it mean that a defendant is entitled to one free continuance. Taylor v
United States, 414 US 17, 19-20; 94 S Ct 194; 38 L Ed 2d 174 (1973); Mallory, supra at 248
(waiver may be by affirmative consent, failure to gppear, or by disruptive conduct); People v Staffney,
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187 Mich App 660, 663-665; 468 NW2d 238 (1990). A defendant’s presence at the beginning of
trid, dong with his being informed of the time a which he was expected to return, is sufficient, in the
face of hisvoluntary absence, to establish avaid waiver of hisright to be present.

Therefore, we hold that the trid court, in proceeding with trid under the circumstances of this
case, violated neither defendant’ s congtitutional nor his statutory rights. Accordingly, because there is no
indication that defendant was unfairly prgudiced by the trid court’s refusal to grant a continuance, the
trid court did not abuse its discretion. See People v Lawton, 196 Mich App 341, 348; 492 NW2d
810 (1992).

V. Prosecutorial Misconduct

Defendant argues that he was denied a fair trid by remarks made during the prosecutor’s
clogang arguments, which he dlams were ingppropriate comments on hisfailure to testify. Our review of
the challenged remarks reveals that what gppears, out of context, to be a most egregious example of
comment on defendant’s failure to tegtify (i.e, “If theré's consent, why didn’t he say it?"), was, in
context, a comment on the fact that defendant denied having sex with the complainant in statements he
gave to the police® The remaining remarks challenged by defendant on appeal were proper in that, in
light of the theory advanced by defense counsd in opening statement, it was legdly relevant and
permissible for the prosecutor to point out that the prosecution’s theory of the case was supported by
evidence and that the defense' s theory was not. People v Fields, 450 Mich 94, 115-116; 538 Nw2d
356 (1995). To the extent that the lack of evidentiary support for the defense' s theory was inextricably
intertwined with defendant’ s falure to tedtify, it is enough thet the jury was repeatedly indructed that it
was to draw no inference from the latter. People v Sanaway, 446 Mich 643, 687; 521 NW2d 557
(1994); People v Green, 228 Mich App 684, 693; 580 NW2d 444 (1998). We hold that the
prosecutor’ s remarks, when reviewed in context, were not improper.

V. Limitation On Cross-Examinetion

Defendant agues that the trid court impermissibly limited the scope of cross-examinaion with
regard to the complainant, and thereby denied him his condtitutiond rights under the state and federa
confrontation clauses. “A limitation on cross-examination that prevents a defendant from placing before
the jury facts from which bias, prgjudice, or lack of credibility of a prosecution witness might be inferred
condtitutes denid of the conditutiond right of confrontation.” People v Kelly, 231 Mich App 627,
644; 588 NW2d 480 (1998). However, a defendant’s right to cross-examine a witness is subject to
reasonable limitation in that defendant is only guaranteed the “right for a reasonable opportunity to test
the truthfulness of awitness testimony.” People v Ho, 231 Mich App 178, 189-190; 585 NwW2d 357
(1998) (emphasis in origind). Cross-examination may be denied, without violating a defendant’s
conditutiond rights of confrontation, on a collaterd matter which bears only on generd credibility.
People v Hackett, 421 Mich 338, 348; 365 NwW2d 120 (1984).

Here, the trid court found irrdevant any inquiry into complanant's past hisory of

ingtitutionalization, which occurred more than twelve years prior and, as far as the record reveded, was
the result of complainant’s sdf-destructive behavior. The trid court explicitly held that any inquiry
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regarding the complainant’ s ability to remember was afair subject of cross-examination. In the absence
of an offer of proof demongrating how the excluded evidence was anything other than irrdlevant or
immaterid, we “decline to speculate to that end.” People v Emanuel, 98 Mich App 163, 187; 295
Nw2d 875 (1980). See, aso, Ho, supra a 190. Accordingly, we hold the tria court’s decison not
to allow defense counsd to inquire nto the collaterd issue of complainant’s indtitutionaization, which
had only an atenuated and undemondgtrated nexus to complainant’s generd credibility, did not deny
defendant his condtitutiond rights to confront witnesses.

Moreover, “violations of the right to adequate cross-examination are subject to harmless-error
andyss” Kelly, supra at 644. See dso Chapman v California, 386 US 18, 24; 87 SCt 824, 17 L
Ed 2d 705 (1967); People v Bushard, 444 Mich 384, 391-392, n 7; 508 NW2d 745 (1993) (Boyle,
J). Whether such an error is harmless can depend on many factors, but an important one in the instant
case is “the extent of cross-examination otherwise permitted.” Kelly, supra at 644-645. See, also,
People v Lalone, 432 Mich 103, 132; 437 NW2d 611 (1989), citing Delaware v Van Arsdall, 475
US 673, 684; 106 S Ct 1431; 89 L Ed 2d 674 (1986). Here, defense counsel was able to directly
inquire into complainant's memory difficulties and dicited substantia concessons in that regard.
Complainant’s below normal intelligence was not even contested by the prosecution.  To the extent that
complainant’s credibility was cdled into question by her cognitive capacity, the jury was well informed.
Clearly, if there was any error in denying defendant full cross-examination of the complainant, such error
was harmless beyond a reasonable doubt.

V1. dury Indructions

Defendant contends that the trial court erred when, over objection by defense counsd, it read to
the jury the standard ingtructions regarding the ingpplicability of voluntary intoxicetion as a defense to a
generd intent crime and the permissible inference that may be drawn from evidence of a defendant’s
flight. Defendant does not chalenge the accuracy of the ingructions, merely the fact that they were
given, under the circumstances.

There was testimony that defendant had been drinking and had smoked marijuana just prior to
the rape. There was dso testimony from two police officers that when defendant saw them coming to
arrest him, he ran up aflight of stairs and was apprehended at the top. While defendant objects to the
ingtructions because he did not raise intoxication as a defense and because one of the officers did not
characterize defendant’s rgpid ascension of the stairs as flight, the threshold for giving a jury ingtruction
is whether there is evidence to support it. People v Mills, 450 Mich 61, 81; 537 NW2d 909 (1995),
modified 450 Mich 1212 (1995). Because the jury ingtructions “‘fairly presented the issues to be tried
and aufficiently protected the defendant’ s rights” there was no error requiring reversal. Perez-Deleon,
supra a 53 (citation omitted).

Affirmed.

/9 Harold Hood
/9 Dondd E. Holbrook, Jr.
/9 William C. Whitbeck



! There is no competent evidence in the record that defendant had a brother, or that such brother was
dying in Texas, or that defendant could save him by donating a kidney, or that such a “noble gesture”’
would have been precluded by defendant’s presence at histrial, or that defendant took advantage of his
absence from trid to take steps to donate his kidney. It was the trid court’s understanding that
defendant never went to Texas.

? The rlevant Satute reads. “No person indicted for a felony shall be tried unless personally present
during the trid; persons indicted or complained againgt for misdemeanors may, a their own request,
through an attorney, duly authorized for that purpose, by leave of the court, be put on trid in ther
absence.” MCL 768.3; MSA 28.1026. The plain language of this statute would, at first glance, appear
to preclude trying a defendant in his absence, even with his consent, except in misdemeanor cases.
However, as early as 1895, this statutory language has been congtrued to permit atria in afeony case,
once commenced, to continue when a defendant, who is not in custody, waives his right to be present
by voluntarily absenting himsdf. Frey v Calhoun Circuit Judge, 107 Mich 130, 133-134; 64 NW
1047 (1895). Since then, the courts of this state have consstently held that when a defendant in a
felony case waives his statutory right to be present once a trid has begun, the statute in question does
not prohibit a court from continuing a trid. See, eg., People v Mallory, 421 Mich 229, 246, n 10;
365 NW2d 673 (1984); Peoplev Gant, 363 Mich 407, 410-412; 109 NwW2d 873 (1961); People v
Auerbach, 176 Mich 23, 46; 141 NW 869 (1913); People v Woods, 172 Mich App 476; 478-479;
432 NW2d 736 (1988); People v Gross, 118 Mich App 161, 164; 324 NW2d 557 (1982). In fact,
Swan, supra at 451-452, expresdy overruled a Court of Appeas opinion applying the plain language
of the atute. See id.; People v Swan, 59 Mich App 409, 413-414; 229 NW2d 476, rev'd 394
Mich 451 (1975). Hence, despite its language, the Satute did not limit the authority of the tria court to
proceed under the circumstances of this case. Consequently, the sole issue before this Court is whether
defendant’ s actions condtituted a valid waiver of hisindividud rights to be present during histrid.

$“Indl crimind prosecutions, the accused shal enjoy the right . . . to be confronted with the witnesses
agang him . . .” US Congt, Am VI. The rights guaranteed by this clause have been incorporated
through the Due Process Clause of the Fourteenth Amendment as obligatory upon the states. US
Cong, Am XI1V; Pointer v Texas, 380 US 400, 403; 85 S Ct 1065; 13 L Ed 2d 923 (1965). This
confrontation clause includes the right to be present in the courtroom at every stage during atrid. Lewis
v United Sates, 146 US 370, 374-375; 13 S Ct 136; 36 L Ed 1011 (1892). See also Allen, supra
at 338.

*“In every crimina prosecution, the accused shall have theright . . . to be confronted with the witnesses
againg himor her....” Cong 1963, art 1, § 20.

® The context of the comment was as follows. Having aready reminded the jury during hisinitia closing
argument that DNA testing had established that the recovered semen was defendant’s, in his rebutta
argument the prosecutor firgt related an incident about his son who would not admit that he ate some
cookies until confronted with the crumbs on his face and the preposterousness of his story that his sster
had put them there. Then the prosecutor noted that defendant had three times to the police denied



having sex with complainant. Then, the prosecutor said: “The defendant, when he's confronted, tries to
run while he' swaking awvay, and helies. If there s consent, why didn't he say it?” The import of these
comments is that the jury should draw an inference of defendant’s guilt from the fact that he ran awvay
from the police and lied about having sex with complainant, not that they should consider the fact that
defendant failed to tedtify.
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