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PER CURIAM.

Paintiff filed suit againgt defendants Unadilla Township and Miched Vogd, dleging, in rlevant
part, that they discharged him from his position as chief of police in violation of various public policies
Faintiff gppeds as of right from the trid court's order granting defendants motion for summary
disposition pursuant to MCR 2.116(C)(10). We affirm.

Theissuein this case is whether the trid court properly granted defendants motion for summary
dispostion. We review the trid court’s decision de novo. Adkins v Thomas Solvent Co, 440 Mich
293, 302; 487 NW2d 715 (1992). A motion for summary disposition brought pursuant to MCR
2.116(C)(10) tests the factud sufficiency of aclam. Featherly v Teledyne Industries, Inc, 194 Mich
App 352, 357; 486 NW2d 361 (1992). The nonmoving party must come forward with admissible
evidence demondrating the exisence of a genuine issue of materid fact in support of the clam
presented. 1d. Giving the nonmoving party every reasonable benefit of the doubt, the trial court must
determine whether the record leaves open an issue about which reasonable minds might differ. Moore
v First Casualty Security Co, 224 Mich App 370, 375; 568 NW2d 841 (1997).2

In the absence of an express agreement to the contrary, an employer enjoys a sgnificant amount
of freedom to discharge its employees a any time, for any reason. Vagts v Perry Drug Stores, Inc,
204 Mich App 481, 484; 516 NW2d 102 (1994). There are certain cases, however, in which the
employer’s motive for discharging an employee so contravenes established public policy thet it gives the
employee a cause of action for wrongful discharge. Suchodoski v Michigan Consolidated Gas Co,
412 Mich 692, 695; 316 Nw2d 710 (1982).



Michigan courts recognize two distinct categories of public policy exceptions relevant under the
facts of plaintiff’s case. The firgt category encompasses those cases in which the employer discharged
the employee because he refused to engage in some conduct that would have violated the law. 1d.,
695; Vagts supra, 485. The second category encompasses those cases in which the employer
discharged an employee because he exercised aright incident to the employment relationship, conferred
on him by some firmly rooted legidaive enactment. Vagts, supra, 485; see, e.g., Sucholdoski, supra,
696-697. Accordingly, in order for plantiff to have avoided summary dispostion, he must have
demondtrated a genuine issue of materia fact (1) that he refused to engage in some conduct that would
have violated the law or (2) that he exercised some gatutory right incident to the employment
relationship.

We find that plantiff faled to submit evidence sufficient to demondrate the existence of a
genuine issue of materid fact that he refused to engage in some conduct that would have violated that
law. Plantiff clams that he “thwarted [defendant] Voge’ s attempts to act as a de facto police chief” in
violation of MCL 750.215; MSA 28.412.2 Wefind that the evidence, however, does not demonsirate
that defendant Vogel impersonated a police officer or ordered plaintiff to assst him in doing so.
Although plaintiff described three incidents in which he claimed that defendant VVogd atempted to usurp
authority reserved to police officers, he presented no evidence that he ordered plaintiff to do anything

illegd.

Fire, defendant Vogd received complaints about a dilgpidated building and ordered plaintiff to
ticket the property owner for violaing the building code. Smilarly, defendant Vogd recelved
complaints about the storage of junk vehicles on a parcd of resdentid property and ordered plaintiff to
ticket the property owner for violaing that part of the ordinance prohibiting such storage. Findly,
defendant Voge received complaints about some horseback riders who repestedly trespassed on a
private road and ordered plaintiff to “tell them to stay off”, ticketing them if necessary. Because plaintiff
did not believe that the township ordinance supported such tickets, he refused to comply with each of
the orders. Even construed most favorably to plaintiff, the evidence does not demondrate that had
plantiff acquiesced to defendant Vogd's orders, it would have congtituted a violaion of the law.
Indeed, plaintiff acknowledged that he could have written the tickets. Moreover, plaintiff acknowledged
that defendant Vogel possessed the authority, akin to that possessed by every other citizen, to request
that he write aticket. In sum, we conclude that plaintiff failed to present any evidence that defendant
Voge did more than indst that plaintiff do what he perceived to be hisjob.*

Paintiff next dlams that he refused to dter an accident report in violation of: (1) MCL 750.423;
MSA 28.665,°> (2) MCL 750.424; MSA 28.666,° (3) MCL 750.425: MSA 28.667,” and (4) MCL
257.744a; MSA 9.2444(1).2 The record shows that a Carol Giacinto reported to plaintiff thet she was
driving through the township when another driver forced her off the road. Although plaintiff did not
issue a citation, he did indicate in the accident report that Giacinto was at fault. The record further
shows that sometime thereafter, Giacinto complained to Trustee Angelo Pecora that she was unhappy
with the way plantiff handled the incident and advised him that she could identify the other vehicle
involved. In response, Pecora advised her to cdl plaintiff and explore her options. Plaintiff dleged in
his complaint that Pecora requested that he dter the accident report.  Although plaintiff maintains in his



brief that Pecora demanded that he fasfy the accident report, plaintiff’s depodtion testimony and
affidavit do not support such an clam. Rather, plaintiff’s depostion testimony indicates only that “he
refused to change an accident report for a friend of one of the Township Board members.” Nowhere
does plaintiff indicate the nature of the change sought, and his affidavit whally fails to support this dlaim.
See Quinto v Cross & Peters Co, 451 Mich 358, 362-363; 547 NW2d 314 (1996) (noting that the
nonmoving party must present documentary evidence demondtrating the existence of a factud dispute
and mere alegations and unsupported assertions are insufficient to satisfy the burden). Further, plaintiff
faled to present any evidence, save for his own opinion, that his refusal to change the report was a
factor in the board's decison to terminate his employment. Thus, we conclude that plaintiff faled to
demondrate the exigence of a genuine issue of materia fact in support of his dam tha he was
terminated from his position for refusng to engage in conduct that would have violated the law.

We a0 find that plaintiff failed to submit evidence sufficient to demondtrate the existence of a
genuine issue of materid fact that he exercised some Satutory right incident to the employment
relationship. Plantiff claims that “he requested that [defendant Unadilla Township] pay him overtime
pursuant to” MCL 408.384a(1); MSA 17.255(4a)(1).° The record shows that in 1993, plaintiff
arranged for a traffic enforcement grant to pay himself overtime. When defendant VVoge learned of the
grant, he confronted plaintiff and told him that because he was the chief of police, he was not entitled to
overtime pay. In addition, he advised plaintiff that the board of trustees expected him to work whatever
hours he required to “get the job done” Sometime theresfter, plaintiff approached the police
committee about establishing a schedule. When he complained about the number of hours he worked,
however, the committee responded: “that goes with the territory[; y]ou do your - do thework or we'll
find somebody dseto doit.” Paintiff did not, however, request that defendant Unadilla Township pay
him overtime or submit documentation to the committee that he actualy worked overtime until after
defendants discharged him.  Thus, we conclude that the triad court did not err when it found that plaintiff
faled to submit evidence sufficient to demondrate the existence of a genuine issue of materid fact in
support of hisclam that he exercised a statutory right incident to the employment relationship.

Having concluded that plaintiff failed to demondrate a genuine issue of maerid fact that he
refused to engage in conduct that would have violated the law or that he exercised a Sautory right
incident to the employment relaionship, we need not eaborate on plaintiff’sfind clam that the trid court
erred in concluding that plaintiff failed to submit evidence sufficient to demondirate a genuine issue of
materid fact thet there existed a causa connection between a protected activity and his discharge.
Suffice it to say that our review of the record would lead us to conclude that plaintiff failed to present
facts, as opposed to suspicions, that would support a conclusion that there was a casud connection
between his discharge and the alleged protected activity.

Affirmed.

/9 William B. Murphy
/9 HildaR. Gage
/9 Brian K. Zahra



! Pantiff additionally aleged intentiona interference with contractua relations by defendant Vogel.
Paintiff, however, expresdy abandons his additiond alegation on gpped.

2 Plantiff maintains thet the tria court held thet he failed to state a claim upon which rdlief can be granted
and dismissed his dlam pursuant to MCR 2.116(C)(8). Thus, plaintiff concludes, the question before
this Court isthe legd, as opposed to the factua sufficiency of hiscam. Defendants, however, filed their
motion for summary dispostion pursuant to MCR 2.116(C)(10), maintaining that even if the datutes
plantiff cited in his complaint could properly form the bass of aclam for discharge in violation of public
policy, there exists no evidence that the conduct plaintiff described implicated the policies embodied in
the Statutes or that it caused his discharge. In addition, the trid court examined the evidence submitted
for and againg defendants motion and specificaly found that plaintiff failed to submit evidence sufficient
to demondrate a genuine issue of neterid fact in support of his dlam. Although the trid court then
proceeded to State that: “I don't find any of this . . . from alega standpoint that suggested [plaintiff]
could not be fired for these reasond],]” it does not appear to us that this formed the basis of the court’s
decison. Accordingly, we find that the question before usisthe factud sufficiency of plaintiff’s clam.

¥ MCL 750.215; MSA 28.412 provides that

[any person who shdl falsely assumeto be a. . . police officer, and shal take it upon
himsdf to act as such, or to require any person to aid or assst him or her in any manner
pertaining to the duty of a. . . police officer shal be guilty of a misdemeanor . . . .

* We note that plaintiff also presented evidence that defendant Vogel received repested complaints
about drinking, junk cars, and loud parties at a locd residence known as the “crooked house” In
response, the board of trustees requested that Unadilla Township police officer Robert Markham take
on this house as a specid assgnment. Paintiff indicated that he objected when advised of the
assgnment. Plaintiff presented no evidence, however, that he did anything to prevent Officer Markham
from following through on the board's request. See Vagts, supra, (suggesting that evidence the
employee merely objected to an illegd request is insufficient to demondtrate that the employee refused
to engage in conduct that would violate the law). In any event, plaintiff presented no evidence that the
board’ s request contravened any law.

> MCL 750.423: MSA 28.665 provides that

[any person . . . of whom an oath shdl be required by law, who shdl wilfully swear
fasdy, in regard to any manner or thing, respecting which such oath is . . . required,
shdl be guilty of perjury .. ..

® MCL 750.424; MSA 28.666 provides that

[any person who shdl be guilty of subornation of perjury, by procuring another to
commit the crime of perjury, shal be punished as provided in [MCL 750.425; MSA
28.667].



"MCL 750.425; MSA 28.667 provides that

[any person who shdl endeavor to incite any person to commit the crime of perjury,
though no perjury be committed, shdl be guilty of afdony . . ..

8 MCL 257.744a; MSA 9.2444(1) provides that

[a] police officer who, knowing the statement is fdse, makes a materidly fase atement
in acitation issued under section 742 is guilty of perjury .. . .

9 MCL 408.384a(1); MSA 17.255(4a)(1) provides that

[€]xcept as otherwise provided in this section, an employee shdl receive compensation
a not less that 1-1/2 times the regular rate a which the employee is employed for
employment in aworkweek in excess of 40 hours.



