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Before Griffin, P.J.,, and McDonad and White, 1J.
PER CURIAM.

Pantiff father appeds as of right from an order granting primary physical custody of the parties
minor child to defendant mother pursuant to MCL 722.23; MSA 25.312(6). An earlier order granting
defendant sole physica custody of the child was vacated by this Court, Loughmiller v Larkins,
unpublished per curiam opinion of the Court of Appedls, issued 10/31/97, (Docket No. 201887), and
the matter remanded to the tria court for further proceedings. On remand, the trid court held ahearing
and thereafter issued an opinion and order again granting sole physica custody of the child to defendant.
FAaintiff now appeds from the March 31, 1998, order. We reverse and remand.

In our prior opinion in this matter, this Court summarized the pertinent facts leading up to the
first apped:

... The partieslived together in Cadillac and had one child, Brian, born January
14, 1994. In August 1995, the parties separated. On January 8, 1996, a custody
order was entered awarding them joint legd and joint physicd custody of Brian. Under
the terms of the order, plaintiff father was granted parenting time every other weekend
and two nights per week.

In fal 1996, defendant mother moved from Cadillac to Owosso. Plaintiff then
filed a petition for sole physcad custody or, in the dternative, continued joint physica
custody but with parenting time switching between the parties on aweekly basis. The
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friend of the court recommended joint custody with each party having parenting time on
dternating weeks. Defendant objected to the recommendation and requested a de
novo hearing. That hearing resulted in an order [dated February 19,1997] changing the
previous joint physica custody arangement to sole physical custody in defendant
mother. Paintiff was awarded parenting time every other weekend and six weeksin the
summe.

In vacating the February 19,1997, order for a change in custody and remanding, this Court held
in pertinent part:

On goped, plantiff firsd argues that the court's acceptance of the parties
dipulation as to the nonexistence of an established custodia environment condtituted
clear legd eror requiring reversd. We agree.  The determination regarding an
edtablished custodid environment results in a determination of whether the standard of
proof is clear and convincing evidence or a preponderance of the evidence. The proper
gtandard of proof in custody matters should not be left to the parties, but should be
made by the trid judge. . . .

The error cannot be consdered harmless, since the record suggests that the
child may have had an established custodid environment with both parents. . . . If that
is the case, then the trid court used the wrong, lesser standard of proof when he
ordered a change of custody. . .. Moreover, we rgect defendant’ s contention that the
eror is “moot” because her move to Owosso forced a custody change regardless of
the gpplicable standard of proof. An intrastate change of domicile, without more, is not
aufficient to warrant a change in custody. . . . The less drastic step of modifying the
parties parenting time schedule could well provide an adequate method to ded with the
increased travel time necessitated by defendant’s move. We therefore vacate the trid
court’s order modifying the parties joint physica custody of Brian. [Citations omitted.]

As a consequence of this ruling, the parties resumed the week-to-week parenting schedule, but
difficulties eventudly resulted in defendant’s petition for rehearing of the custody issue. Flantiff filed a
moation to consolidate the petition with his motion for a determination of support, parenting time, and
make-up parenting time.

Following a hearing on the matters raised by the parties, the trid court determined that an
edtablished custodid environment existed in both parents homes. The trid court found, significant to

this apped, that

The court has consdered the testimony and evidence presented at the rehearing
and finds that inasmuch as the parties had joint physca custody of said minor child
during at least 3 of the past 4 years, and that said child looked to both parents for
guidance, discipline, the necessities of life, and parentd comfort, that both parents had
an established cugtodid environment.



Reevduating the matter pursuant to the best interest factors set forth in MCL 722.23; MSA
25.312(3),* the court found the parties to be equd, or that it was unable to rule in favor of ether party,
with respect to the mgority of factors. Factors (€) and (f), however, were decided in defendant’ s favor
for relaed reasons. Regarding factor (€), which evauates the “permanence, as a family unit, of the
exising or proposed custodid home or homes,” the court noted that defendant had married and
edablished a home with her new husband while in comparison, plaintiff “gpparently” had no definite
plans to marry his “live-in companion.” The court found, with respect to factor (f) (“[t]he mord fitness
of the parties involved”) that “living together without the benefit of marriage, especialy when young
children were involved [was] immord.” Asto factor (1) (“[a]ny other factor considered by the court to
be relevant to a particular child custody dispute”’), the trid court stated that the minor child's enrollment
in a headstart program was more of an advantage than a disadvantage to the child. The trid court
ultimately concluded that it was in the best interests of the child that defendant have primary physica
custody and st forth a vigtation schedule virtudly identicad © that set forth in the court’s previous
order. The present gppedl followed.

In the context of child custody cases, appellate courts must apply three different standards of
review to three distinct types of findings. Fletcher v Fletcher, 447 Mich 871, 877; 526 NW2d 889
(1994). This Court will review findings of fact under the great weight of evidence standard. A “trid
court’s findings on each factor should be affirmed unless the evidence ‘clearly preponderates in the
opposite direction.”” 1d. at 879, quoting Murchie v Sandard Oil Co, 355 Mich 550, 558; 94 Nw2d
799 (1959). Questions of law are reviewed for clear legd error. 1d. at 881. “When a court incorrectly
chooses, interprets, or applies the law, it commits legd error that the appellate court is bound to
correct.” 1d. Findly, “[tjo whom custody is granted is a discretionary dispodtiond ruling,” and the
ruling will be affirmed unless it “represents an abuse of discretion.” 1d. at 880.

Here, following remand by this Court, the trid court found that “both parents had an established
custodial environment.” MCL 722.27(1)(c); MSA 25.312(7)(1)(c).> Because of the existence of an
established cugtodid environment, custody could only be changed based on a showing of clear and
convincing evidence. MSA 722.27; MSA 25.312(7);2 Hayes v Hayes, 209 Mich App 385, 387; 532
NwW2d 190 (1995).

Paintiff argues on gpped that the trid court committed error requiring reversd in consdering
cohabitation for purposes of the mord fitness factor (f) in violaion of Fletcher, supra and Truitt v
Truitt, 172 Mich App 38; 431 NW2d 454 (1988).* However, we need not decide thisissue, for even
congdering factors (€) and (f) in defendant’ s favor as was done by the trid court, we conclude that the
evidence was not sufficiently clear and convincing to judtify a change from what the trid court found was
an edtablished cugtodid environment of joint physicad custody in both parents to sole physicd custody
with defendant.

The overriding concern in custody disputes is, of course, the wefare of the child. Harper v
Harper, 199 Mich App 409, 417; 502 NW2d 731 (1993). Where, as in the instant case, the best
interest factors are scored dmost equaly, we are reminded of the admonition that the process of
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reviewing custody decisons is a quditative, not quantitative decison. Held v Aaasulewski (After
Remand), 209 Mich App 587, 594; 532 NW2d 205 (1995). The stringent burden of proof — clear
and convincing evidence — required to change an established custodid environment, was intended by the
Legidature “to minimize the prospect of unwarranted and disruptive change of custody orders and to
erect a barrier againg removad of a child from an ‘established cugtodid environment’, except in the
most compelling cases.” Baker v Baker, 411 Mich 567, 577; 309 NwW2d 532 (1981) (emphasis
added). See also Carson v Carson, 156 Mich App 291, 301-302; 401 NW2d 632 (1986).

As noted previoudy, the trid court herein found that Brian's best interest warranted sole
physcd cugtody with defendant. Reviewing the record with the exacting sandard of clear and
convincing evidence in mind, we conclude that the court’s ultimate custody ruling, changing the
established cugtodia environment, constituted an abuse of discretion.

The evidence of record established that Brian attended a four-day-a-week, morning headstart
program in Owosso and aso attended an afternoon daycare program provided by defendant’s school.
During the weeks he spent with his father, Brian was in daycare at a licensed facility. Defendant shared
a home in Owosso with her sdlf-employed new husband, his two children by a previous marriage, and
Brian. Pantiff continued to live in Cadillac with his fiancee and her three children in a home thet they
owned together. The testimony at the hearing was consgtent in two important respects — the parties
were “two good parents,” and more significantly, their child, Brian, was characterized by dl witnesses
as avery happy little boy with no emotiond problems. In light of the fact that the parties have shared
custody of Brian for three out of the past four years, the testimony adduced at the hearing indicated that
Brian had adapted well to the shared custody arrangement and had a close, loving relaionship with both
parents. By dl accounts, the child hasthrived in the shared custody arrangement.

A showing of margind improvement in the child' s life is not enough to stisfy the burden of clear
and convincing evidence and open the door for a change in custody. Carson, supra at 301. In the
ingtant case, the evidence of record does not reflect the requisite compelling circumstances that would
judtify upsetting the established custodid environment, which currently conssts of joint physica custody
between the paties. We concdude that the trid court abused its discretion in modifying this
arrangement. We therefore reverse the decision of the triad court, reingtate joint legd and joint physica
custody of the parties, and remand for the establishment of a new parenting schedule consstent with this
opinion and the circumstances of the parties.

Reversed and remanded. We do not retain jurisdiction.

/9 Richard Allen Griffin
/9 Gary R. McDondd
/s Helene N. White

I MCL 722.23; MSA 25.312(3) provides:

As used in this act, “best interests of the child” means the sum totd of the following factors to
be considered, evaluated, and determined by the court:
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(@ The love, afection, and other emotiond ties existing between the parties
involved and the child.

(b) The capacity and dispostion of the parties involved to give the child love,
affection, and guidance and to continue the education and raisng of the child in his or
her religion or creed, if any.

() The capacity and dispostion of the parties involved to provide the child
with food, clothing, medica care or other remedia care recognized and permitted under
the laws of this state in place of medica care, and other material needs.

(d) The length of time the child has lived in a Sable, satisfactory environment,
and the desirahility of maintaining continuity.

() The permanence, as a family unit, of the existing or proposed custodia
home or homes.

() Themord fitness of the partiesinvolved.
(9) Thementd and physicd hedth of the partiesinvolved.
(h) The home, school, and community record of the child.

(i) The reasonable preference of the child, if the court consders the child to be
of sufficient age to express preference.

() Thewillingness and &bility of each of the partiesto facilitate and encourage a
close and continuing parent-child relationship between the child and the other parent or
the child and the parents.

(k) Domestic violence, regardless of whether the violence was directed against
or witnessed by the child.

() Any other factor considered by the court to be relevant to a particular child
custody dispute.

2 An established custodid environment exists if

[o]ver an gopreciable time the child naturdly looks to the custodian in that
environment for guidance, discipline, the necessities of life, and parenta comfort. The
age of the child, the physicd environment, and the inclination of the custodian and the
child as to permanency of the rdationship shadl dso be consdered. [MCL
722.27(1)(c); MSA 25.312(7)(1)(c).]

¥ MCL 722.27(1)(c); MSA 25.312(7)(1)(c) providesin pertinent part:
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The court shdl not modify or amend its previous judgments or orders or issue a
new order S0 as to change the established custodid environment of a child unless there
is presented clear and convincing evidence that it isin the best interest of the child.

* In Truitt, supra a 46, this Court held that “[s]tanding aone, unmarried cohabitation is not enough to
condtitute immordity under the Child Custody Act.” In Fletcher, supra at 885-888, this Court held

that extra-marital conduct unknown to the child or children did not, as a matter of law, bear on the
mord fitness factor.



