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PER CURIAM.

In this action for overtime compensation, plaintiff gppeds by right from an order granting
defendants summary dispostion. Plantiff brought this action under the Fair Labor Standards Act
(FLSA), 29 USC 201 et seq., dleging that defendants failed to pay him overtime compensation that he
was owed. We reverse.

Faintiff argues that the trid court erred in granting defendants summary dispostion. The trid
court did not articulate its ressons for granting defendants motion, but apparently accepted the
arguments, advanced by defendants, that defendants were not subject to the FLSA. Defendants first
argue that they were not subject to the FLSA because their business was not “an enterprise engaged in
commerce or in the production of goods for commerce,” as defined in 29 USC § 203(s)(1)(A) and
used in 29 USC § 207, the section of the FLSA which governs overtime pay. Defendants fail to
recognize thet the “enterprise’” form of FLSA coverage is an additiona, dternative basis for coverage.
Montalvo v Tower Life Building, 426 F2d 1135, 1139 (CA 5, 1970). Employees are individually
covered, regardless of the enterprise, if they are persondly engaged in interstate commerce or in the
production of goods for commerce. Id.; 29 USC 207(a)(1). Plaintiff presented evidence, in the trid
court, that the Department of Labor concluded that plaintiff was involved in interstate commerce, and
defendants offered no evidence to the contrary. The trid court therefore erred in granting summary
disposition on thisbasis,

* Circuit judge, sitting on the Court of Appeals by assgnment.
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Defendants also contended below that they were exempt from the FLSA because they were
engaged in a retal or service busness. At one time, the FLSA contained exemptions for retail and
service businesses, but they were repealed in 1989. 29 USC § 213(a)(2) and (4), anendments and
higory. Summary disposition was aso improper on this basis.

Defendants aso contended that plaintiff was not covered by the FLSA because he was a
management employee as provided in 29 USC § 213(a)(1), which exempts employees “employed in a
bona fide executive, adminidrative or professond cgpacity” from the overtime payment requirements of
29 USC § 207. The phrase “executive, adminigtrative or professond capacity” is defined in 29 CFR
51.1, 541.2 and 541.3. The only category which concelvably might gpply to plantiff is “executive
capacity.” However, that exemption requires that the employee “customarily and regularly directs the
work of two or more other employees’ of the business. 29 CFR 541.1(b).

Defendants did not provide any evidence from which the trid court could have concluded that
plantiff cusomarily supervised two or more employees, and plaintiff provided the Department of Labor
investigator’ s conclusion that defendants would find it difficult to show that their employees were exempt
upervisors because both individud defendants were actively involved in the business.  Pursuant to
MCR 2.116(G)(3)(b), defendants had the initial burden to provide supporting evidence that they were
entitled to summary disposition because plaintiff was exempt as a matter of law, but they failed to do so.
Accordingly, this was dso not a proper basis for granting defendants summary disposition.

Reversed and remanded.
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