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dated August 5, 1980. Attorney Robinson thereafter timely filed
a claim of appeal on August 25, 1980.

After some delay in obtaining the transcript including
a show cause against the court reporter subsequently dismissed
upon the filing of the transcript, the motion to withdraw
followed on June 22, 198l. Proof of service disclosed that the
appropriate pleadings were served upon the prosecution and
defendant by mail on June 30, 1981. The Clerk's office sent
the standard Anders letter in June, 1981l. From what can be
gathered from dﬁm file of this Court, defendant was apparently

on parole and the Anders letter was returned to the Clerk's

office. The Clerk's office resent the standard Anders letter
to defendant to his new address on July 17, 1981. Thereafter,
on July 20, 1981, defense counsel served copies of the motion
to zwﬁﬁﬂwm€~ brief in support and notice of hearing upon defend-
ant by mail at his new address.

As of this writing, no answer has been received from
defendant.

Counsel does not formally state any issues for

review. The issue, however, before the Court is:

ISSUE:
SHOULD THE MOTION TO WITHDRAW BE GRANTED BECAUSE
THE COURT FINDS AFTER A FULL EXAMINATION OF ALL
THE PROCEEDINGS THAT THE APPEAL IS WHOLLY FRI-
VO10US AND SHOULD DEFENDANT'S CONVICTION BE
AFFIRMED?

FINDINGS:

No non-frivolous issues are found. Therefore, it is
recommended that the motion to withdraw be granted, that de-
fendant's conviction be affirmed and that the order be stayed
for 30 days in the customary fashion to provide defendant with
an opportunity to file a response which will be treated as a

rehearing, defendant having filed no answer.
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the taking must be done within the confines of the building. People -

v Wilbourne, 44 Mich App 376 (1973). It is not necessary that the

property be removed from the building. People v Patricia wWilliams,
63 Mich App 531 (1975).

Following the preliminary examination, defendant was
bound over for trial in circuit court. From a review of the pre-
liminary examination transcript, suffice it to say at this point
that evidence was presented on each element of the crime charged
or evidence from which those elements could be inferred and the
proof mmﬁmvwwmwmm that an offénse bom.oombumwvwm by justice of
the peace had been committed and there was probable cause for
charging the defendant with the crime. Consequently, the examin-
ing magistrate did not clearly abuse his discretion in binding
defendant over for trial.

It should also be noted that at the outset of the pre-
liminary examination, counsel mMH defendant moved for a change of
venue from Eaton County to Ingham County on the basis that
defendant felt that since he was a black person and that there
were very few black Wmowwm.wﬁ Eaton County he would obtain a
fair: trial in Ingham County.

The examining magistrate asked defense counsel whether
he did not think himself that defendant could not get a fair
trial in Eaton County. Defense counsel responded that defendant
had asked him to make the motion and he was making it on defend-
ant's behalf. The examining magistrate denied the motion HDQHQmW;
ing that the people in Eaton County and the jurors were not
prejudiced against black people and in fact thought that if any-
thing, they were partial to black people since that seemed to
be the result of trials the examining magistrate had seen in his
court.

No error is perceived in the denial of the motion for

change of venue. In the first place, since the decision to grant
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TLater in the pretrial proceedings, after determining that
defendant was 28 years of age and had attended the 10th grade, the
court asked defendant whether he was aware of the fact he was
entitled to have a trial before 12 citizens of the county and
defendant responded, "Yes". When asked whether he did not want
to have a trial before 12 citizens of the county, defendant
responded, "Yes, sir." and further when asked by the court whether
he wanted "just me" to determine whether or not he was innocent
or guilty, defendant indicated that the foregoing was correct.

At trial, Judge Deming HU@GMH@Q of defendant once again
whether defendant wanted to have the hearing before the court and
not before a jury and defendant indicated the foregoing was

correct.

It appears that defendant properly waived his right to

a jury trial.

At the time of the pretrial and trial in this case, MCL

763.3; MSA 28.856 provided:

"Tn all criminal cases arising in the courts of this
state whether cognizable by justices of the peace or otherwise,
the defendant shall have the right to waive a determination of
the facts by a jury and may, if he so elect, be tried before
the court without a jury. Except in cases cognizable by a justice
of the peace, such waiver and election by a defendant shall
be in writing signed by the defendant and filed in such cause
and made a part of the record thereof. It shall be entitled
in the court and cause and in substance as follows: L
defendant in the above cause, hereby voluntarily waive and re-
linguish my right to a trial by jury and elect to be tried by a
judge of the court in which said cause may be pending. I fully
understand that under the laws of this state I have a constitu-
tional right to a trial by jury.'

e ® 8 6 © ® © © B @ © 0 © 6 9 ®L B O & 6 O 6 & B S &5 O

Signature of defendant.

"Such waiver of trial by jury must be made in open
court after the said defendant has been arraigned and has had
opportunity to consult with counsel."

The statute is in derrogation of common law and must
be strictly construed. There must notonly be a written waiver
but also an oral waiver in open court at or before trial. People
v Rimmer, 59 Mich App 645 (1975).

Here, there was a written waiver as quoted above in

open court, i.e., at the pretrial before Judge Deming. Although
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trial, defense counsel indicated that with the understanding Mr. Kill

would be called as a defense witness, a Robinson hearing would be

waived. Mr. Kill was called as a witness at trial by the defense
as was defendant.

Although additional matters were covered at the pretrial,
nothing rises to the level which would merit any discussion.

The bench trial was gquite short. All of the witnesses
indorsed on the information were called by the prosecution. The
witnesses were employees of Meijer's and consisted of the manager
of the photo msm.umsmwh% department, two store detectives and the
home improvement manager. As indicated, the defense called
Mr. Kill and defendant.

Rather than detailing the testimony, the findings by
the +trial court are attached to this report as Appendix "A".

GCR 1963, 517.1 provides, inter alia, that in alil

actions tried upon the facts without a jury the trial court must
find the facts specially and state separately its conclusions
of law and direct entry of the appropriate judgment. It is
sufficient by the ﬁmmam of the rule if the court makes a brief,
definite and pertinent findings and conclusions upon contested
matters without over elaboration of detail or particularization
of mmOWm.
The purpose of special findings of fact in non=jury
criminal cases is to aid appellate review and there are no simple
rules as to the sufficiency or specificity required in mwﬁ&wm@m\

made by a trial court. People v Robert Jackson, 63 Mich App 249

(1975).

Nonetheless, the Court in People v Jackson, supra, con-

tinued, quoting from the author's comments in Honigman & Hawkins,
Mich Court Rules Annotated:

"i1The findings must disclose the basis for each ulti-
mate fact necessary to sustain the court's conclusions of law.
But a mere recital of the conclusory facts which constitute
the elements of the cause of action or defense will often be
too general and not specific enough.

* * *
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it was defendant's position either Mrs. Williams or Miss Baker placed
the watch in his pocket when he was being patted down by Mr.
O'Donnell.

Further, in going through the elements of the crime as
set forth on p 3-4of this report, the trial court did not specific-
ally indicate that the property was taken against the will of
Meijers. However, since defendant was stopped by Meijer's
security personnel, it is readily apparent that the taking was
against the will of Meijer's. All of the other elements were
adequately oo<mwm& by the bench opinion.

Two other issues apparent from the record should be
mentioned.

First, there was testimony both at the preliminary
examination and at trial concerning other potential res gestae
witnesses. At the @Hmwwéwmmﬁm examination, Miss Baker, the store
detective, testified that when wmmmsmmbﬁ was followed out of the
store, there were baggers outside the door. Defense counsel
stated he needed the names of the baggers and the witness responded
she did not know the names but knew Mr. O'Donnell the home
improvement manager walked out Ywith us." The witness also
admitted that were some baggers - at work-. in the lot which
were standing in the parking lot when defendant was stopped. It
should be noted that O'Donnell was called as a witness at trial
but no baggers were called as witnesses at trial. At
trial, witness Baker again indicated that baggers were "standing
out there" when defendant was stopped but they did not come back
inside the store and the baggers most likely assumed "It was a
shoplifter. That--that's about it." The witness also indicated
that she never talked with any of the baggers about the case
and did not know their names.

Conceivably, the baggers were res gestae witnesses

which has been defined as an eyewitness to some event in the
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acting under authority of the state is not prohibited whether the

actions were reasonable or not. People v DelLeon, 103 Mich App

225 (1981).

Here, there is no contention or indication that the
private store detective who seized the watch from defendant's
coat pocket was acting under the authority of the state. There-
fore, whether the action by the store detective was reasonable
or not is irrelevant and the watch was properly admissible.

On June 26, 1980, defendant appeared before Judge
Deming for mmSmeowﬂa. GCR 1963, qmmﬂw governs sentencing and
by its terms the reguirements of the rule are mandatory and
failure to comply requires resentencing.

The first requirement is the presence of defendant's
lawyer unless affirmatively waived by defendant. Defendant's
attorney was present mﬂ sentencing.

The second Hm@zwﬂmamwm igs that the trial court give
defendant and his attorney a reasonable opportunity to advise
the court of any circumstances they believe the court should
consider in HB@OmHSQ.mmSWmSQm.

Judge Deming gave both defendant and defense counsel an
opportunity to address the court prior to sentencing. Although
Judge Deming at one point asked both defense counsel and-defend-
ant whether they knew of any reason why sentence should not be

imposed which would constitute error insofar as defendant's

opportunity for allocation was concerned under People v Berry,

409 Mich 774 (1980). Later, the court inguired of defense
counsel and ingquired specifically of defendant separately as

required by Berry, supra, whether there was anything they wished

to say before the court imposed sentence.

Defense counsel made a few short statements. Defendant
also made a short statement to the court.

The third requirement of the rule is that the court

state the minimum and maximum sentence imposed by the court
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on the record. The Department of Corrections has also advised this
writer by telephone that defendant was credited for the 108 days
on the sentence he was serving at the time the present crime was
committed.

Finally, the sentence imposed was within the statutory

perimeters and did not violate the rule in People v Tanner, 387

Mich 683 (1972), since the minimum sentence did not exceed 2/3
of the maximum term.

As required by GCR 1963, 785.12, the sentencing trans-
cript reflects ﬁmmd Judge Deming permitted defense counsel, who
in turn permitted defendant, and the prosecution to examine the
presentence report. Further, as required by the rule, Judge
Deming gave both the prosecution and defense counsel an opportunity
to make any additions, corrections or deletions to the report and
mwﬁroamv not required by the rule, provided defendant the same
opportunity. None of the parties had any corrections and so
forth to make in the report.

Finally, as required by GCR 1963, 785,11, Judge Deming
adequately apprised mmmmSQWSﬁ of his appellate rights which were
timely exercised. It should be noted that there was some diffi-
culty in defendant signing or accepting the appeal papers. In
any event, it is clear that defendant finally obtained and exe-
cuted the appropriate documents for appointment of counsel.

Having found no non-frivolous issues, it is recommended
that the motion to withdraw be granted, defendant's conviction |
affirmed and the order stayed in the customary fashion for 30
days in order to provide defendant with an additional opportunity
to respond, defendant not having filed a response. A proposed

order is attached for consideration by the Court.
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