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Pursuant to MCR 7.205(D)(2), in lieu of granting the application for leave to appeal,
the Court VACATES the circuit court’s July 23, 2007 order denying defendants’ motion for
summary disposition, and REMANDS this matter to the circuit court with direction to enter an
order granting that motion. Plaintiff presented no evidence that would create a genuine issue of
material fact on the issue of whether defendants knew of, or by the exercise of reasonable care
would have discovered, any problem with the turnbuckle. Stitt v Holland Abundant Life Fellowship,
462 Mich 591, 597; 614 NW2d 88 (2000). Plaintiff asserts that she would be entitled to an adverse
inference that rather than the turnbuckle nut coming unscrewed, the turnbuckle had deteriorated due
to being left out in the elements. And she asserts that she would be entitled to an adverse inference
regarding Huber’s credibility as to why he disposed of the turnbuckle. However, even if plaintiff
were entitled to the inferences, and even if they may be used for those purposes, matters which we
leave undecided, the discarded evidence would not be material, as it must be, to whether defendants
had the actual or constructive notice of whichever condition existed, Clark v Kmart Corp (On
Remand), 249 Mich App 141, 147; 640 NW2d 892 (2002), and proof of such notice is necessary to
sustain a premises liability claim. The Court does not retain jurisdiction.




