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Defendant, Darrick Anthony Neal, appeals as on leave granted the sentence for his
conviction of fourth-degree fleeing and eluding.> We affirm.

. FACTS

Neal pleaded guilty to fourth-degree fleeing and eluding. To support his plea, Neal
admitted that he was driving a vehicle on 1-94 when a police officer in amarked car attempted to
pull him over, that he knew the officer signaled him to pull over, and that he did not do so.

At the sentencing hearing, the prosecution requested that the trial court sentence Neal to
serve 270 days in jail, which was the sentence that his presentence investigation report
recommended. Neal’s attorney responded by “ask[ing] the court to consider a lower amount of
time upon the payment of the monies that are owed.”

The trial court sentenced Neal to serve 180 days in jail, conditioned on his payment
$2,090.10 in of fines, costs, and restitution, or aternatively sentenced him to serve 270 days in
jail. The tria court’s order provided that if Neal did not pay the $2,090.10 during his 180-day
sentence, he would be “further confined until paid, but not to exceed agrand total of 270 days.”

Neal applied for leave to appeal on the basis that the trial court’'s sentence
unconstitutionally violated the equal protection clause. This Court granted leave to appeal .2

1 MCL 257.602a(2).



1. CONDITIONAL SENTENCES
A. STANDARD OF REVIEW

Generaly, this Court reviews de novo whether a trial court has violated a criminal
defendant’ s rights to equal protection.’

B. LEGAL STANDARDS

Both the United States and Michigan constitutions guarantee equal protection under the
law.* “The constitutional guarantee of equal protection requires that the government treat
similarly situated persons alike.”> A sentence that exposes an indigent defendant to incarceration
unless he or she pays restitution or a fine violates the Equal Protection Clause because it
unequally punishes offenders solely on the basis of indigence.® A trial court cannot incarcerate a
defendant for failing to pay restitution unless the failure to pay is willful.’”

However, a defendant may waive or forfeit his or her constitutional protections® A
waiver is different from a forfeiture.® A forfeiture is the failure to timely assert a right, while a
waiver is “the intentional relinquishment or abandonment of a known right.”*® A defendant’s
waiver forfeits appellate review of a claimed deprivation of aright.™

C. APPLYING THE STANDARDS

Nea contends that the trial court’s contingent sentence was unconstitutional because it
must hold an indigence hearing before basing a sentence condition on a defendant’s ability to
pay a fine or restitution. We conclude that Neal has waived any chalenge to the conditional
nature of thetrial court’s sentence.

2 People v Neal, unpublished order of the Court of Appeals, entered April 23, 2013 (Docket No.
307652).
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A defendant waives a right by expressly approving of the trial court's action.* A
defendant’s express approval of the trial court’s action “constitutes a waiver that extinguishes
any error.”*® Here, after the prosecution requested that the trial court sentence Neal to serve 270
days imprisonment, his counsel “ask[ed] the court to consider a lower amount of time upon the
payment of the monies that are owed.” Through counsel, Neal expressly approved of the trial
court conditioning a shorter sentence on him paying his fines and costs. We conclude that this
approval constituted awaiver that has forfeited our review of his sentence.

Further, even if Nea did not expressly approve of his conditional sentence, he did not
challengeit. A defendant who has failed to challenge a constitutional violation must show that a
plain error affected his or her substantial rights.* An error affected a defendant’s substantial
rightsif it affected the outcome of the lower court proceedings.”® Here, Neal has not shown any
error that affected the outcome of his proceedings because he has not shown that he is actually
indigent, nor has he shown that the trial court would have sentenced him to serve less than 270
days if it had not imposed the unconstitutional condition. Were we to consider Neal’s issue on
the merits, we would reject it.

We affirm.
/s/ Deborah A. Servitto
/s William C. Whitbeck
/s/ Donald S. Owens
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