
 

 

 
 
 

 

 

 

 

 

 

 
  

 

 

 
 

  

 

S T A T E  O F  M I C H I G A N  


C O U R T  O F  A P P E A L S  


THERESA BAILEY, a/k/a THERESA LONG,  UNPUBLISHED 
Individually and as the Personal Representative of August 8, 2006 
the Estate of CHRISTAL BAILEY, 

Plaintiff-Appellee, 

v No. 267546 
Wayne Circuit Court 

SETHAVARANGURA PORNPICHIT, M.D., LC No. 04-411504-NH 
a/k/a PORNPICHIT SETHAVARANGURA, 
M.D., 

Defendant-Appellant. 

Before: Neff, P.J., and Bandstra and Zahra, JJ. 

PER CURIAM. 

Defendant appeals by leave granted from the trial court’s order denying his motion for 
summary disposition on plaintiff’s complaint alleging medical malpractice.  We reverse and 
remand for dismissal of plaintiff’s complaint with prejudice.  This appeal is being decided 
without oral argument pursuant to MCR 7.214(E).   

Plaintiff received prenatal care from defendant during her pregnancy with twins.  During 
the last weeks of her pregnancy, plaintiff complained several times of various health issues, 
including weight gain, pain in her legs, and labor pains.  Defendant performed ultrasounds, 
advised plaintiff that everything was all right, encouraged her to endure the pain, but performed 
no physical exam.  Plaintiff experienced fetal kicks and went to the hospital, where she was 
examined and found to be dilated to six centimeters.  When plaintiff was put on a monitor, only 
one twin was seen, and plaintiff was given an emergency caesarian section.  One twin was born 
alive; the other, Christal Bailey, was stillborn. 

Plaintiff sued defendant for medical malpractice and wrongful death.  Plaintiff submitted 
an affidavit of merit by Michael A. Roth, M.D., an obstetrician and gynecologist.  The affidavit 
stated that defendant breached the standard of care by (1) failing to do glucose tolerance testing, 
(2) failing to routinely monitor fetal heart tones, (3) failing to do a maternal fetal ultrasound, (4) 
failing to monitor the pregnancy closely when plaintiff reached the 32nd or 33rd week to ensure 
adequate growth, and (5) failing to listen and react to the concerns of plaintiff.   
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Defendant moved for summary disposition, arguing that plaintiff’s affidavit of merit 
failed to comply with the requirements of MCL 600.2912d because it did not sufficiently specify 
the required element of proximate cause, and therefore, plaintiff did not properly commence her 
action. With respect to proximate cause, Dr. Roth’s affidavit simply stated, “That as a result of 
Dr. [Sethavarangura’s] failure to comply with the applicable standard of care, as outlined above, 
Christal Bailey was delivered stillborn.” Defendant also argued that plaintiff’s complaint should 
be dismissed with prejudice because the deficiency in Dr. Roth’s affidavit was not remedied 
before the limitation period expired.  Finally, defendant argued that proximate cause could not be 
established on the testimony of plaintiff’s expert.   

The trial court denied defendant’s motion, reasoning that Dr. Roth’s affidavit was 
sufficient because it generally informed defendant of plaintiff’s claim and that Dr. Roth would be 
more specific at trial. 

We review de novo the trial court’s decision on a motion for summary disposition under 
MCR 2.116(C)(7). Bryant v Oakpointe Villa Nursing Centre, Inc, 471 Mich 411, 419; 684 
NW2d 864 (2004).   

The trial court erred in denying defendant’s motion for summary disposition because Dr. 
Roth’s deposition did not sufficiently provide the manner in which defendant’s alleged breach of 
the standard of care proximately caused plaintiff’s decedent’s injury as required by MCL 
600.2912d(1)(d). To commence a medical malpractice action, a plaintiff must file both a 
complaint and an affidavit of merit that complies with MCL 600.2912d(1).  Scarsella v Pollak, 
461 Mich 547, 548; 607 NW2d 711 (2000).   

In Roberts v Mecosta County Gen Hosp (After Remand), 470 Mich 679, 699-700 n 16; 
684 NW2d 711 (2004), our Supreme Court noted that a notice of intent submitted under MCL 
600.2912b was insufficient because, among other things, the notice failed to state the manner in 
which the defendant’s alleged breach of the standard of care proximately caused the injury:  

Plaintiff’s notices of intent state that “as a result of [defendants’] negligence . . . , 
[plaintiff] is now unable to have any children.”  At first blush, this may appear to 
satisfy the proximate causation requirement of § 2912b(4)(e). However, it is not 
sufficient under this provision to merely state that defendants’ alleged negligence 
caused an injury. Rather, § 2912b(4)(e) requires that a notice of intent more 
precisely contain a statement as to the manner in which it is alleged that the 
breach was a proximate cause of the injury.   

The mere correlation between alleged malpractice and an injury is insufficient to show proximate 
cause. Craig v Oakwood Hosp, 471 Mich 67, 86-88; 684 NW2d 296 (2004). Proximate cause is 
a legal term of art that incorporates both cause in fact and legal (proximate) cause.  Id. at 86. 
The cause in fact element generally requires showing that but for the defendant’s actions, the 
plaintiff’s injury would not have occurred. Id. at 86-87. Legal (proximate) cause normally 
involves examining the foreseeability of consequences and whether a defendant should be held 
legally responsible for such consequences. Id. at 87. 

In this case, plaintiff’s affidavit describing the matter of proximate cause simply states 
“[t]hat as a direct result of Dr. [Sethavarangura’s] failure to comply with the applicable standard 
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of care, as outlined above, Christal Bailey was delivered stillborn.”  The standard of care 
“outlined above” consisted of performing tests.  Presumably, if defendant had performed the 
tests and learned of Christal Bailey’s fetal distress, then defendant possibly could have done 
something to save her.  But the affidavit does not describe the manner in which defendant’s 
failure to perform the tests factually and foreseeably caused Christal Bailey to be stillborn.  It is 
possible that, even had defendant performed the tests, Christal Bailey still could have been 
stillborn. Therefore, we find that plaintiff’s affidavit of merit was insufficient to satisfy MCL 
600.2912d(1)(d). 

A plaintiff who fails to file a valid affidavit of merit with the complaint is subject to 
dismissal without prejudice, but if such plaintiff fails to comply with the statute of limitations, 
the action is dismissed with prejudice.  Scarsella, supra at 549-550.  Moreover, under controlling 
case law, a defective affidavit of merit does not toll the limitation period.  Kirkaldy v Rim (On 
Remand), 266 Mich App 626; 702 NW2d 686 (2005); Geralds v Munson Healthcare, 259 Mich 
App 225; 673 NW2d 792 (2003); Mouradian v Goldberg, 256 Mich App 566; 664 NW2d 805 
(2003). The limitation period for malpractice actions is two years.  MCL 600.5805(6). Here, 
plaintiff did not file a conforming affidavit within the two-year limitation period.  Therefore, 
plaintiff’s complaint must be dismissed with prejudice.   

We reverse and remand for dismissal with prejudice.  We do not retain jurisdiction.   

/s/ Richard A. Bandstra 
/s/ Brian K. Zahra 
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