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1 Manistee, Michigan 1 A. |think he's one of them that we've used.
2 Tuesday, May 19, 2009 - 9:34 a.m. 2 Q. Andso you didn't think of it, but Mr. Cohl thought you
3 THE CLERK: Moran versus Manistee/Benzie CMH, 3 needed a cure --
™ 4 07-12845-CZ. 4 A. Yes.
5 THE COURT: Good morning. | forgot. We haven't 5 Q. --forthe way you fired Mr. Moran, right?
6 put on the record yet number of jurors. Counsel stipulated 6 A. That's not the way he expressed it. He said that thatis a
7 at side-bar -- we selected seven. If we have all seven at 7 normal course of action that you follow when you do one of
8 the end of the trial, that is, when we send them to 8 these things -- when you take an action.
9 deliberate, we'll send seven to deliberate. Fiveis a 9 Q. Thatyouwantto cureit. So every time you voted -- are
10 verdict. 10 you telling us every time the board has ever voted on
11 MR. PARSONS: That is correct, Your Honor. 11 something, then it needs to revote on it?
12 MR. COOKE: That is correct, Your Honor. 12 A. Maybe | misspoke. He said that in this circumstance, this
13 THE COURT: Then | think we're ready for the jury. 13 is something that would be a wise thing to do.
14 (Jury enters courtroom at 9:36 a.m.) 14 Q. Exactly.
15 THE COURT: Good morning, Members of the Jury. 15 A. His counsel.
16 THE JURY: (In unison) Good morning. 16 Q. Because you hadn't done it correctly?
17 THE COURT: We'll continue with Mr. Barnes as a 17 A. Hedidn't say that.
18 witness. Mr. Parsons. 18 Q. Do you recall Mr. Cohl -- let me ask it this way. Did
E 19 MR. PARSONS: Thank you, Your Honor. 19 Mr. Cohl attend this meeting in person?
. |20 BYMR.PARSONS: 20 A. No,sir.
LO (21 Q. Good morning, Mr. Barnes. 21 Q. Mr. Cohl was brought on a speakerphone during the firing of
.q-. 22 A. Good morning. 22 Mr. Moran, correct?
S 23 Q. Lastweek we were talking about the cure of the -- this 23 A. ldon'trecall.
C.\i 24 note from your diary, correct, exhibit 507 | believe | put 24 Q. Do you remember Mr. Cohl appeared at that meeting by
(V| 25 that on the bench right in front of you. Again, that's 25 speakerphone?
o™ 542 544
8 1 from your handwritten notes in your spiral notebook, 1 A. He appeared at a meeting a few days later by speakerphone.
R 2 correct? 2 | don't recall him on the 14th of June on the speakerphone.
Q 3 A. Yes,itis. 3 Q. Letme play an excerpt of that tape, if | could. Let me
™ 4 Q. So three days after Mr. Moran was terminated at the board 4 see if this refreshes your recollection?
n 5 meeting on June 14, three days after that, somebody had 5 A. Please.
g 6 brought up the problem -- there was a problem with that, 6 (Tape played at 9:40 a.m.)
% 7 correct? 7 MR. COOKE: Well, you know. I'd like the full
< 8 A. No,sir. 8 excerpt to be played, Your Honor. [f the -- cite Mr. Cohl's
Y— 9 Q. Who suggested you needed to figure out, as this memo said, 9 testimony —
o 10 get a sense from Cohl about how to cure a violation of the 10 MR. PARSONS: Mr. Cohl talks for pages. There are
T (1 Open Meetings Act. That's what it says, right? 11 numerous -- I'm just trying to ask if this —
8 12 A. That's what it says. 12 THE COURT: He's asking them -- what this is for
O 13 Q. Call O'Shea, give Frank -- that's Frank Greco? 13 is to refresh the witness's recollection. So your next
% 14 A. Yes,sir 14 question is does that refresh your recollection.
o) |15 Q. Anattorney friend of yours? 15 BY MR. PARSONS:
= |16 A. Yes. 16 Q. Does that refresh your recollection?
9 17 Q. Callcell any time. Doesn't that indicate you think 17 A. Itruly don't even remember the phone call, but | don't
E 18 there's some fixing to do about that board meeting? 18 challenge that it occurred because -- just because | don't
> 19 A. No. Thatwas a note to myself. | did not -- 19 remember it.
O 20 Q. Well, who told you you needed a cure? 20 Q. Allright. Allright. Let's go this way. Somehow
D 21 A. Thatwas recommended by Peter Cohl, his staff. 21 between, then, June 14, or when Mr. Moran was fired, and
Lld™ |22 Q. Andwho's Peter Cohl? 22 June 17, you talked with Mr. Cohl, and he tells you then
> 23 A. Excuse me. He's an attorney in Lansing. 23 that you need a cure, maybe?
m 24 Q. And more specifically, is he the attorney for the 24 A. |Ibelieve that's correct.
U 25 Manistee/Benzie CMH board? 25 Q. And you getin touch with Mr. O'Shea who is the Manistee
HKJ 543 545
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1 County commissioner, right? 1 think these questions are probing other conversations that
2 A. Mr. O'Sheais the Manistee County commissioner. 2 the witness may have had with Mr. Cohl.
3 Q. Andyou gotin touch with him? 3 MR. PARSONS: | may be able to solve this. Let me
4 A. Yes. 4 try just to limit it to the meeting. | don't agree with
5 Q. And you gotin touch with Mr. Frank Greco, who is an 5 this, but I'll seek the court's advice before | go beyond
6 attorney in the community here? 6 the meeting.
7 A. ldon't know if | actually did make the call, but | made a 7 THE COURT: All right.
8 note to make the call. 8 MR. PARSONS: Thank you.
9 Q. And this says call cell any time. Doesn't that indicate 9 THE COURT: | have a question whether Mr. Cohl is
10 that you perceived there's a problem with the way you fired 10 this man's attorney anyway. | think he's attorney for the
1 Michael Moran, and you're going to have to work on it? 11 board. But anyway, go ahead.
12 A. Nottome. It's a way to make notes. 12 MR. PARSONS: Right. Thank you.
13 Q. Was there a problem described to you by Mr. Cohl because 13 BY MR. PARSONS:
14 seven members of that board had been talking about this 14 Q. The question on the floor is whether Mr. Cohl said there
15 vote before the vote took place at the meeting? - 15 may be a question because seven members of this board
16 MR. COOKE: I'm going to object to more discussion 16 discussed a decision before they met in public to make the
17 about conversation with Mr. Cohl. There's privileges here. 17 decision?
18 We have certain statements on the record that Mr. Cohl made. 18 MR. COOKE: Same objection. That wasn't anything
19 And | think if we limit ourselves to those discussions, 19 that was stated on the record at the meeting.
20 that's where the privilege was waived. | don't know what 20 MR. PARSONS: Well, see, that would be something
21 other discussions were had between this witness and 21 the witness would be saying. That's not -- counsel is
22 Mr. Cohl. 22 testifying. That's not an objection. That's counsel
23 MR. PARSONS: Is that a claim of attorney/client 23 testifying.
24 privilege? | believe it's a claim of privilege, correct, 24 MR. COOKE: | haven't seen that introduced on the
25 Your Honor? 25 record that that discussion was had.
546 548
1 THE COURT: Sounds like it to me. 1 MR. PARSONS: But see now | invite him to testify.
2 MR. PARSONS: | believe that Mr. Cohl -- when he's 2 I'm not inviting counsel to testify, Your Honor. | object
3 speaking in public and he's giving advice in public is 3 to that.
4 waiving the privilege. 4 THE COURT: No. I'll sustain the objection. You
5 THE COURT: | would agree with that, when he's 5 can -- you can go into what was stated at the public meeting
6 speaking at a public meeting. But his objection is to 6 on the record.
7 statements not at a public meeting. 7 MR. PARSONS: All right.
8 MR. PARSONS: But I'm saying -- I'm questioning 8 THE COURT: And you -- if -- you may convince me
9 whether he can come and go on this conversation. If he were 9 that -- you may convince me that you can go into things on
10 litigation counsel, | would agree. Because | don't think 10 the same topic that weren't on the record because the
11 that would be -- | couldn't question on that. But this 11 privilege is waived as to subjects on the record. But I'm
12 conversation - he opens the conversation, he's part of the 12 not convinced of that yet. But | think there is some — |
13 conversation, and then he continues on. And | think the 13 think there is some case law on that relating to waiver of
14 privilege is waived. 14 the privilege. | think it comes out of the — it has its
15 THE COURT: So you want to say that's waived? 15 roots in the Federal cases where witnesses invoke their
16 MR. PARSONS: Except for the litigation part of 16 Fifth Amendment right. And if they've said much
17 it, yes. 17 substantively that they're deemed to have waived the
18 MR. COOKE: Well, Your Honor, thank you. The 18 privilege for all kinds of things opening a door. Well you
19 court has ruled that the privilege was waived on the open 19 may have something by analogy in the area of attorney/client
20 record. And to the extent we have comments made on the open | 20 privilege. But I'm not prepared to say that's so yet. If
21 record, | think that under the court's ruling that's fair 21 counsel want to research it some time, they can research it.
22 game. | don't think that if you have a relationship with an 22 But | think for now you're confined to what was said by
23 attorney and the privilege is waived in an open meeting then 23 Mr. Cohl on the record. That is not privilege. What he
24 that privilege is waived forever more. | don't think 24 said in the public meeting is not privileged.
25 there's any case law that would support that. And so | 25 MR. PARSONS: All right.

547
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1 BY MR. PARSONS: 1 Q. Have you got an independent recollection why you got Frank
2 Q. Mr. Barnes, you remember a lot of things, correct, and some 2 Greco and Mr. Alan O'Shea involved in curing this open
3 things you don't remember apparently? 3 meetings problem?
™1 4 A Thatstrue. 4 A. No. The--no.
5 Q. Do youremember at the meeting Ms. Fenstermacherwasonthe | 5 Q. No. Okay. You have in front of you exhibit 87, correct?
6 board, right? 6 A. Yes,sir
7 A. Yes,sir 7 Q. This exhibit 87 has been --
8 Q. And thatwas her voice we just heard? 8 MR. PARSONS: Your Honor, | think we've moved the
9 A. Itwas. 9 admission of exhibit 87, but we haven't - it hasn't been
10 Q. Telling Mr. Cohl that she wanted him to know certain 10 admitted formally, according to my records.
11 things, right? 1 MR. COOKE: We've got it admitted --
12 A. That's the gist of the conversation. 12 MR. PARSONS: All right.
13 Q. And do you remember other board members also trying to 13 MR. COOKE: -- over objection to being a partial
14 inform Mr. Cohl about what had happened at this meeting 14 exhibit.
15 before he got on the phone? 15 MR. PARSONS: All right. May | proceed with the
16 A. |Ireally don't remember that phone conversation. I've 16 assumption it has been admitted, Your Honor.
17 mentioned that before. And I'll stay with that. | just 17 THE COURT: Well, I'll receive it. And if you
18 don't remember that phone conversation. | do rememberone |18 want the whole thing, you can have the whole thing.
E 19 subsequent to that when — | think it's documented in these 19 MR. PARSONS: All right. Thank you.
(2l 20 minutes on the 19th when we had Peter Cohl speak to the 20 BY MR. PARSONS:
L0 21 entire board. 21 Q. Alliright. These are the minutes of the special meeting
.q-. 22 Q. Allright. Do you remember -- stick with me to June 14th. 22 that was held Tuesday, June 19, 2007, correct?
8 23 Let's see if you at least remember this. Do you remember 23 A. Yes,sir.
C.\i 24 that the members who voted no -- 24 Q. That's five days after Mr. Moran was terminated, right?
o 25 A. Uh-huh. 25 A. Uh-huh. Three - five. Correct.
o™ 550 552
8 1 Q. --Mr. Nichols, and Ms. Fenstermacher, and Janice McCraner, 1 Q. And now the guests are Attorney Peter Cohl by a PolyCom
R 2 polled those people who voted to fire Mr. Moran. Do you 2 conference call, right?
Q 3 remember that? 3 A. Yes.
™ 4 A. No. Iwasone. And | don't recall being polled. 4 Q. And the purpose of this special meeting was to cure the
n 5 Q. Letme see if this section of tape refreshes your 5 Open Meetings Act problem, right?
g 6 recollection. I'm going to put this up just to avoid the 6 A. Aslrecall, this meeting was called for in a motion in the
% 7 glare. 7 14 June meeting. But | can't tell you -- | don't recall
< 8 (Tape played at 9:49 a.m.) 8 that that was the explicit purpose.
g— 9 MR. PARSONS: I'm going to ask you if you remember | 9 Q. Letme ask this. On June 19, did the board convene in a
o 10 the polling of the people who voted to terminate Mr. Moran. 10 special meeting and go into closed session and vote again
i 11 (Tape played at 9:50 a.m.) 11 to fire Mr. Moran?
8 12 BY MR. PARSONS: 12 A. I'mlooking at the minutes to see if we went into closed
O 13 Q. You referred to turmoil at the board that night, right? 13 session.
% 14 A. Yes,sir. 14 Q. You have trouble remembering that, too, right?
'®)) 15 Q. Butdoes this refresh your recollection that an attempt was 15 A. Yes,sir
E 16 made during the meeting to poll those people who voted to 16 MR. COOKE: Your Honor, if we're going to ask
9 17 fire Mr. Moran, and ask them when they got the resolution, 17 about the June 19 meeting, then, in detail, I'd ask that the
E 18 had they discussed it? 18 entire minutes of the meeting be allowed for the witness's
> 19 A. Icanonly repeat what I've already said. I've heard the 19 refreshment.
0 20 tape. My hearing is such that when | hear two or three 20 THE WITNESS: It doesn't say --
D 21 voices in the background, | can't distinguish one from the 21 MR. PARSONS: I'm not asking -- | mean, | thought
LL‘I"‘ 22 other. And so when it's - when there's a lot of turmoil, 22 | had the entire meeting. | had one, two, three, and four
> 23 1 know there's turmoil, but | can't distinguish or 23 pages.
m 24 articulate the words one spoke or the other. I've been to 24 Sir, can you confirm that for the jury? You have
U 25 doctors about it. It doesn't solve. 25 four pages?
lEIKJ 551 553
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1 THE WITNESS: | do. 1 session to discuss his employment?
2 MR. COOKE: | have three and four in my book. So 2 MR. COOKE: Well, | don't think we've established
3 maybe | can see the exhibit, and I'll withdraw, then. 3 that that was the closed session meeting to discuss his
= 4 MR. PARSONS: | believe you've got this attached 4 employment, so | object to the form of the question.
5 to -- defense counsel has the — 5 MR. PARSONS: All right. Let me withdraw.
6 MR. COOKE: I'm just asking about the exhibit in 6 BY MR. PARSONS:
7 front of the witness at this point. 7 Q. |thought! had laid the foundation for this, Mr. Barnes.
8 THE WITNESS: Ah. 8 Excuse me.
9 BY MR. PARSONS: 9 A. Keep going.
10 Q. Do youin fact have one of four, two of four, three of 10 Q. OnJune 19, this is a special meeting, did you discuss
11 four, and four of four in front of you? 11 Mr. Moran's employment in closed session?
12 A. Ildo. And we did go into closed session. 12 MR. COOKE: Wait a minute. If you're in closed
13 Q. Allright. On June 19, the board went into closed session, 13 session, you can't talk about discussions in closed session
14 and in that closed session, we don't know what they did, 14 unless the Court authorizes the opening up of those minutes.
15 right? 15 So he's trying to invade the purpose of the closed session
16 A. |was atthe closed session. 16 meeting without laying a foundation that it was improperly
17 Q. Butthere aren't any minutes of that? 17 entered into.
18 A. These don't address the closed session. 18 MR. PARSONS: Mr. Moran has a right under the
E 19 Q. Right. That's a meeting in secret to do something, right? 19 constitution and the laws to know when his -- when his
(al 20 A. Attorneylclient privilege discussion, | think it was. 20 employment is getting discussed to be terminated. I'm
LO |21 Q. Andatsome point, you come out of closed session, and you 21 trying to find out when they did it, then I'm going to the
.ﬂ-_ 22 vote again to fire Mike Moran, right? 22 issue was he noticed. We have a right -- the jury has a
8 23 A. To terminate the contract, yes. 23 right to know if they discussed his employment and
C.\i 24 Q. I'msorry. Terminate the contract. Mr. Moran lost his job 24 termination. I'm not asking about who said what in that
o 25 again, right? 25 meeting. I'm asking about the subject of it.
o 554 556
8 1 A. |think there's a distinct difference between the two 1 MR. COOKE: Well, then you should go to the proper
R 2 terms. There is in my mind. 2 meeting. Because you're confusing this -- you're
Q 3 Q. Did Mr. Moran lose his job all over again? 3 confusing --
™ 4 A. He was no longer employed by the board, that's correct. 4 MR. PARSONS: Counsel is testifying, Your Honor.
n 5 Q. Is this what you think of as a cure for the -- for a 5 MR. COOKE: No. | am saying you cannot mislead
g 6 potential Open Meetings Act violation? 6 the jury and this witness. You know when the meeting
% 7 A. Sir,I'mnot an attorney. | don't even understand what the 7 occurred.
< 8 need for a cure is beyond what we were advised by an 8 MR. PARSONS: I'm speaking to the Court.
g— 9 attorney who had counseled us to take that action. We 9 THE COURT: Yes. If you folks want to discuss it
o 10 complied with his advice, and followed his counsel. 10 between yourselves, I'll take a recess, or you can go out in
s 11 Q. My question is even more simple than that. 11 the hall and discuss it. If you want to address your
8 12 A. Okay. 12 arguments to the Court, please do that, and I'll rule on
O 13 Q. Onwhat date did you cure the perceived Open Meetings Act 13 them.
% 14 violation -- what date? Was it this, or was it in July? 14 MR. PARSONS: Thank you, Your Honor.
@) 15 A. |thought it was the July meeting. Ifit's notin the 15 MR. COOKE: My argument is this, Your Honor.
E 16 minutes here. | thought it was the July meeting. 16 Thank you. Is that we have to deal with the proper minutes
9 17 Q. Allright. Starting on June 19, though - June 19, exhibit 17 of the proper meeting, and not look at other -- the counsel,
E 18 87 -- was Michael Moran at that meeting? Was he notified 18 Your Honor has this exhibit. He knows when this resolution
> 19 to be at that meeting? Was he allowed to be at that 19 was.
O |20 meeting? 20 THE COURT: Okay. This is what you can do. You
D 21 A. He was allowed to be at that meeting -- at the open 21 can ask him the date of the meeting. You can ask him if
Lid™ | 22 meeting. The Open Meetings Act allows him to be there. He | 22 plaintiff's employment or termination from employment was
> 23 was no longer an employee. And was he given a written 23 discussed. You can ask him if the board was in closed
m 24 invite, is that your question? 24 session on that date. You can ask him if it was an open
8 25 Q. Was he given notice that you were going to go into closed 25 session on that date. If it was in closed session --
555 557
o
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1 MR. PARSONS: Okay. 1 right to appear when their employment is being discussed by
2 THE COURT: -- you can ask if the subject of 2 the public body? They have a right to appear? Do you know
3 plaintiff's employment was discussed in closed session. 3 that, or not?
™ 4 MR. PARSONS: Okay. 4 A. When a public employee -- would you repeat the statement?
5 THE COURT: If you get that on the record, then 5 Q. Does a public employee have a right to appear in front of
6 you've laid a foundation to go into the discussion, unless 6 the public board when his or her employment is being
7 the discussion was -- and the board went into closed session 7 discussed?
8 for pending litigation, attorney/client privilege, that kind 8 A. To my understanding, yes.
9 of thing. 9 Q. So Mr. Moran had a right to hear the discussion, correct?
10 MR. PARSONS: Okay. 10 A. [I'mnotcertain of that. I'm not an attorney. But at that
11 MR. COOKE: Thank you, Your Honor. 11 point he was no longer an employee.
12 THE COURT: If he denies it, you can impeach him. |12 Q. Well, why wasn't he -- why wasn't he an employee anymore?
13 MR. PARSONS: Thank you. 13 A. His contract was terminated.
14 THE WITNESS: | don't know what that means. 14 Q. Whatdate?
15 BY MR. PARSONS: 15 A. On the 14th of June.
16 Q. Mr. Barnes, did the board meet on June 197 16 Q. And that's not accurate, is it? Because you had to cure
17 A. Yes. 17 it. It wasn't effective that day, right?
18 Q. Did the board meet on June 19 to discuss Mr. Moran's 18 A. Itwas effective that date, yes, sir. To my understanding,
2 19 employment or termination? 19 it was effective that day.
al 20 A. Without the agenda for that meeting in front of me, | can't 20 Q. You took a vote on June 19 of some sort, right?
Lo 21 tell you exactly what the purpose of those meetings were. 21 A. We --as documented in the minutes.
$r. 22 There were three meetings scheduled as a result of the 22 Q. And you took a vote on June 27 was the next -- or July --
8 23 actions taken on the 14th. And | just can't tell you which 23 July 12 was the next meeting, wasn't it?
('\i 24 was which and what was what. 24 A. Sounds right. Butlcan't -- you know, | have to look at
o 25 Q. Which three meetings on which three dates? Can you tell us 25 the calendar to know.
™ 558 560
8 1 that? 1 Q. Canyou tell us any meeting Mr. Moran ever was given notice
R 2 A. Iflcan find the minutes from the 14th of June, | can. 2 before the meeting that his employment was going to be
Q 3 Q. Number40? 3 discussed by the public board -- any meeting?
™ 4 A. Okay. |ljustfoundit. Aslrecall --1thought thatit 4 A. The agenda for the 14th of June meeting, | believe, had his
n 5 was in here. Perhaps I'm remembering the resolution 5 contract identified as a subject matter.
@ 6 itself. 6 Q. Can you tell us any meeting when potential discipline of
% 7 Q. There were three resolutions, apparently, right? 7 Mr. Moran was given -- he was given notice of that before a
< 8 A. The one for termination. 8 meeting?
Y— 9 Q. My question is on what three dates did the board meet? You 9 A. Ildon'trecall one.
O 10 brought this up just now. I'm just following you. What 10 Q. Butyou're sure as you sit here today that Mr. Moran was
- 11 three dates? 11 terminated on June 14 and was no longer an employee,
8 12 A. Again, the resolution may give us those dates. | recall 12 correct?
U 13 them from last week on something that must be in this 13 A. That's my understanding, yes.
% 14 stack. 14 Q. And justso the jury's clear, after June 14, you voted at
(@)) 15 Q. Allright. Let me start -- you can't remember the three 15 the July meeting to do something about Mr. Moran, right?
c 16 dates on which you -- 16 A. Ibelieve we took the same resolution and voted it a second
9 17 A. No. They were all three in June. | remember that. And | 17 time.
E 18 remember one of the purposes was to be sure that the 18 Q. Same vote on July 12.
> 19 payment made to Mr. Moran under the terms of his contract | 19 Now, here | want to ask you, between June 14 and
O 20 was full and complete and expedited, to be fair. 20 July 12, it's about one month, right?
&) 21 Q. I'mtalking about the termination. 21 A. Approximately.
Lid™ (22 A. rm just telling you what | remember. 22 Q. Didthe board ever pay Mr. Moran for the time between the
> 23 Q. Letme ask -- let me go to this point. 23 June 14 meeting and the July 12 meeting?
m 24 A. Yes,sir. 24 A. No,sir. Notto my knowledge.
8 25 Q. Do you understand that an employee of the public has a 25 Q. Were Mr. Moran's benefits ever carried over from June 14 to
o
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1 July 122 1 Q. Alright. Do you have any term you want to suggest there.
2 A. Notas anemployee. 2 A. The action was taken a second time.
3 Q. Sowhatthe board did on July 12 was it just went back and 3 Q. Okay. Butthe loss of the job -- nothing was changed
- 4 it rubber stamped June 14, came out the same, and he was 4 other —- he remained out of his job, and he received no
5 still gone, right? 5 benefit or no pay for that month period, right?
6 A. OnJuly 12th a vote was taken the same as earlier. The 6 A. Yes. _
7 result was somewhat different. 7 Q. Now, I'm going to show you what's marked plaintiff's
8 Q. Because Mr. Nichols had resigned, right? 8 proposed exhibit 48.
9 A. That's the difference. 9 A. Thankyou.
10 Q. Soitcame out 7-4? 10 Q. Do you recognize this document?
11 A. Butitwas the same resolution that was voted on exactly. 11 A. ldo.
12 Q. And my question is except for the fact that one of the 12 Q. Youdid it right?
13 members who voted against you had resigned immediately, he 13 A. lwroteit
14 was a board officer, in fact, right? 14 Q. Youwrote this.
15 A. That's true. 15 MR. PARSONS: | would move Plaintiffs proposed
16 Q. He had -- other than that fact, the board simply rubber 16 exhibit 48.
17 stamped the June 14 termination, right? 17 MR. COOKE: No objection, Your Honor.
18 A. |wouldn't use the term "rubber stamped." Every vote is 18 THE COURT: Received.
2 19 important. 19 BY MR. PARSONS:
al 20 THE COURT: He didn't say it wasn't important. 20 Q. Alliright. Plaintiffs exhibit 48, down in the left hand
Ln 21 THE WITNESS: Okay. 21 corner, it's dated June 27, 2007; do you see that?
$I'_ 22 THE WITNESS: The vote was taken, yes. 22 A. Interesting. Yes. | don't getit.
8 23 BY MR. PARSONS: 23 Q. Andup at the top you've got a caption or stationery that
('\i 24 Q. And the pointis, it was rubber stamped? 24 says Manistee/Benzie Community Mental Health MBCMH services
o\ 25 MR. COOKE: | object to the form "rubber stamped." 25 Board of Directors. And again, you've made up a stationery
™ 562 564
8 1 BY MR. PARSONS: 1 for this memo?
R 2 Q. Do you know what | mean by the term rubber stamped, sir? 2 A. That's the way | headed this one, yes.
Q 3 A. It's derogatory in my lexicon -- my terminology. Itis a 3 Q. Butit'sinteresting you seem to put stationery-like
™ 4 derogatory term. 4 headings on memos that you personally are writing, correct?
n 5 Q. Without commenting on that, let me ask you, do you 5 A. Ihave,yes.
@ 6 understand, rubber stamp meaning you just did the same 6 Q. And up atthe top, it says June 26, 2007, and you are
% 7 thing virtually identically just at another date? 7 writing this memo to whom?
< 8 A. Inthis case, according to legal counsel, it was important 8 A. Idon'tthink | was writing this to anyone. As | recall,
Y— 9 to do. So the second time around wasn't quite the same 9 these are questions that either were answered, or were --
@) 10 thing, because it was done for a different purpose. 10 | -- weren't answered. This was more of a way for me to
o 11 Q. Was the motion the same? 11 address issues and structure my thinking.
8 12 A. The motion was the same. 12 Q. Whatdid you do with this memo? Is this one that looks
U 13 Q. Was the vote the same except one of Mr. — one of the 13 like it was sent, but wasn't sent?
% 14 people who voted not to fire him was gone? 14 A. Idon'tthink it was sent. I'm honestly confused by the
) |15 A. Correct. Yes. 15 two dates you've pointed out. That's the first time |
E 16 Q. And was the result for Mr. Moran the same? He was out of a 16 noticed that. And the only explanation | can offer doesn't
\ 9 17 job? 17 make much sense to me either. And that is that I did it
E 18 A. Thatremained the same, yes. 18 after midnight. Or | printed this after midnight. 1 can
> 19 Q. So those three important aspects, at least for Mr. Moran, 19 think of no other explanation.
O 20 were rubber stamped from June 14 over to July 12? 20 Q. Exhibit number 48, will you read statement number 5,
D 21 MR. COOKE: | want to place another objection, 21 please?
Lldm | 22 Your Honor, because the statute allows us -- the board to -- 22  A. It'slengthy.
> 23 THE COURT: Your question is argumentative. The 23 Q. Just number five.
m 24 witness has said he would not use the term "rubber stamped.” 24 A. Right. The former executive director, Michael Moran,
8 25 BY MR. PARSONS: 25 signed a letter addressed to the three MBCMH board officers
o
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1 dated 4-18-2007, that advised of intended actions to — and 1 A. The purpose of the listing -
2 this is in quotes, to inform their - and | put in 2 Q. Can you tell me the answer to my question first?
3 brackets -- Michigan Department of Community Health, 3 A. I'msorry. Say it again, please.
4 bracket, compliant officer, that Manistee and Benzie 4 Q. Do all the questions in exhibit 48 start from Mr. Moran's
5 Counties are currently out of compliance with the county 5 April 18, 2007, letter?
6 local funding requirement, end quote. Well, dot, dot, dot, 6 A. No.
7 quote. And - then | returned to quotes -- | intend to 7 Q. Okay. The end of the letter, what you're looking to do in
8 file a complaint with the office of the United States 8 this letter, is to wind up urging three members to resign,
9 attorney for the Western District of Michigan regarding 9 right?
10 threats, coercion, and intimidation toward myself and other 10 A. Yes.
1 administrative staff by Manistee/Benzie Community Mental 11 Q. And those three members, they're all gone now as we sit
12 Health board member, Dennis Risser, dot, dot, dot, end 12 here today, right?
13 quote. 13 A. Today.
14 Now, after that, you go through a series of statement, 14 Q. And Mr. Nichols immediately resigned, correct?
15 question, question, question, question. And you are asking 15 A. That's correct.
16 various members of the board, Kadlec, McCraner, to respond 16 Q. And do you think this April 18 letter of Mr. Moran was a
17 to you, correct? 17 factor in the -- all five members who supported him being
18 | never asked those questions. This was a part of my 18 moved off of that board?
19 mental structure thinking. 19 A. No,ldon't.
20 And then down at the bottom of this, you say, | urge you to 20 MR. COOKE: There's no foundation for that.
21 resign your offices immediately, correct? 21 There's no foundation for that.
22 That's the last statement, yes. 22 THE COURT: No. He can ask the guestion.
23 Now, I've asked you previously was Mr. Moran's April 18, 23 MR. COOKE: There's no foundation as to why five
24 2007, letter a factor in his being fired, and you've 24 members left the board some years thereafter.
25 responded what to that? 25 THE COURT: He doesn't have to lay a foundation.
566 568
1 The content of the letter was not a factor because it was 1 He can ask the question. The witness answered the gquestion.
2 all known long before. The way the letter was distributed 2 BY MR. PARSONS:
3 and received was a factor. Well, | don't know if it was a 3 Q. Exhibit99. I'm going to show you what's been marked
4 factor, but it was a consideration. 4 plaintiff's proposed exhibit 99?7
5 In his firing? 5 THE COURT: The witness agreed. And they're all
6 In his performance. 6 gone as we sit here today, right? Answer, today.
7 But that's not my question. Was Mr. Moran's April 18, 2007 7 MR. PARSONS: Right. Thank you, Your Honor.
8 letter -- 8 THE COURT: Go ahead.
9 | remember the letter. 9 BY MR. PARSONS:
10 Oh. First day of trial. Was Mr. Moran's April 18, 2007, 10 Q. Mr. Barnes, do you remember this document?
1 letter a factor in his firing? What do you respond to 11 MR. COOKE: Object to this. It's being — which
12 that? 12 one is this?
13 Give me a moment to think about it. Yes. But not to 13 MR. PARSONS: Proposed exhibit 99.
14 content. Let me rethink that. 14 MR. COOKE: | asked this be removed from the board
15 Let me move on. | want to ask you a follow-up question. 15 until we have an opportunity to talk about this. | thought
16 Letter was a factor. Now let me ask you this. Would you 16 we were going to have an opportunity to talk about the
17 admit that not only was it a factor in firing Mr. Moran, 17 foundation of these exhibits before they're thrown in front
18 but it was a factor in you trying to get the three main 18 of the jury.
19 officers on this board to resign? 19 MR. PARSONS: They haven't been thrown in front of
20 No. Absolutely not. 20 the jury.
21 Mr. Barnes, you asked questions, and you make questions, 21 MR. COOKE: I've got one up on the screen here.
22 and you make questions on exhibit 48. The only issue in 22 MR. PARSONS: You do not. This is exhibit 48.
23 that -- let me strike that. 23 I'm talking exhibit 99. I'm going to move the introduction.
24 Isn't it true all the questions in exhibit 48 24 THE COURT: I'm going to walk off the bench here
25 initiate from Mr. Moran's letter of April 18, 20077 25 if you two want to keep having conversations with one
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1 another. I'll send the jury home for the day. And you can 1 Q. Allright. And this is part of the ordinary course of
2 talk to one another all you want. 2 board business for the MBCMH at or about July 3, 2007,
3 MR. PARSONS: | apologize, Your Honor. 3 right?
™ 4 MR. COOKE: Ms. Berry threw exhibit proposed 99in | 4 A. Yes.
5 front of this jury. | was reading it off the screen. These 5 Q. Anditconcemns an ongoing question concerning Mr. Moran's
6 exhibits I've had objection to. I've had objection to lots 6 termination and the process that was followed, correct?
7 of these exhibits. We're supposed to have an opportunity 7 A. Let'ssee. This does not address Mr. Moran's termination.
8 for me to object as we go. And unless the exhibit's 8 This addresses a different issue.
9 admitted, it shouldn't be on the screen in front of the 9 Q. This addresses the meeting process at which Mr. Moran was
10 jury. This one is particularly prejudicial to us, and they 10 terminated, correct?
11 put it up in front of jury for the jury to read. 11 A. Itmay. It addresses Open Meetings Act issues --
12 MS. BERRY: | don'teven have it in my hands, Your |12 Q. Andits -
13 Honor. | apologize. 13 A. --of which there were more than one.
14 MR. COOKE: Ms. Berry, | was reading it off your 14 Q. Allright. And you had called Mr. Rose and told him that
15 screen. 15 you had been interviewed by the Michigan State Police
16 MS. BERRY: This was the exhibit that was just on 16 regarding the Open Meetings Act issues, correct? That's
17 the screen. 17 what it says at the beginning of the second paragraph?
18 THE COURT: What did | say? 18 A. 1had called Peter Cohl.
E 19 MS. BERRY: | apologize, Your Honor. 19 Q. I'msorry. Well, it says Peter called me today and told me
al 20 MR. PARSONS: Your Honor, could | respond to 20 that he had been interviewed by the Michigan State Police
LO 21 counsel to you? 21 regarding Open Meetings Act issues. That's referring to
.ﬂ'_ 22 MR. PARSONS: | am holding our copy of exhibit 99. | 22 you, correct?
S 23 Ms. Berry did nothing except put -- exhibit 48 was still in 23 A. That's me. There's two Peters here, so it's a little
C.\i 24 front -- on the presenter. It was not exhibit 99. | will 24 confusing.
o 25 guarantee the Court the jury has not had the first glimpse 25 Q. Ilunderstand. But this document refers to something that
o™ 570 572
8 1 of exhibit 99. And now | think we - now | am moving the 1 you actually said to Mr. Rose, correct?
R 2 introduction of plaintiff's proposed exhibit 99, which is in 2 A. Yeah. The first part talks about my conversation with
Q 3 my hand still. 3 Mr. Rose.
™ 4 THE COURT: All right. 4 Q. Andyouhad -
2 5 MR. PARSONS: | can lay a foundation. 5 THE COURT: Where are we going with this? How is
g 6 THE COURT: I'll excuse the jury. 6 this relevant to anything?
% 7 (Jury exits courtroom at 10:21 a.m.) 7 MR. PARSONS: It's relevant because it's part of a
< 8 THE COURT: Go ahead. 8 cover-up. These board members are being advised, based on
Y— 9 MR. PARSONS: Your Honor, | want it understood, 9 the advice of Peter Cohl. All Manistee/Benzie Community
O 10 just for the record, there is absolutely no publication 10 Mental Health board members, upon being contacted by a
"% 11 of -- she does not have a copy of exhibit 99 at her 1 police agency investigating Open Meetings Act issues, should
(@) 12 counsel -- at her table for counsel to say it was up. 12 immediately contact Peter Cohl prior to discussing the
O 13 THE COURT: All right. Okay. Go ahead. Ask the 13 matter with the investigator.
% 14 witness to identify it. 14 THE COURT: What's your objection?
@) 15 BY MR. PARSONS: 15 MR. COOKE: My objection is this is an improper
E 16 Q. Sir, do you recognize this document. This was sent to 16 assertion of counsel that cannot be used against these
9 17 MBCMH board members from Jeff Rose July 3, 2007, correct? | 17 defendant. The violations being investigated also include
E 18 A. Yes,sir. 18 misdemeanors. So there's a potential criminal investigation
> 19 Q. And actually, you asked Mr. Rose to send this document, 19 going on.
O 20 correct? 20 THE COURT: Okay. Allright. The Court's ruling
D 21 A. Ilwas counseled to do that. 21 is this. The objection is overruled. Here's why. This
Lid™ (22 Q. Butdid you ask him to sign it? 22 appears to be some kind of invocation of Fifth Amendment
> 23 A. |did. 23 right not to incriminate one's self. The well-established
m 24 Q. And so you recognize this document, correct? 24 rule in the United States in the State of Michigan regarding
8 25 A. Yes. 25 the question: Can an adverse inference be drawn from an
o
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1 invocation of a right to silence? Answer: In a civil 1 THE COURT: I've made my ruling. We're ready for
2 proceeding, answer: Yes. 2 the jury.
3 MR. PARSONS: Okay. Thank you. 3 THE COURT: By the way, you can argue there's an
4 MR. COOKE: The police were investigating criminal 4 open meeting violation, and you raised it on this committee
5 charges. That's the problem with the memo. The Court's 5 that met who wanted to extend Mr. Moran's contract.
6 read it. It talks about a police investigation -- police 6 THE WITNESS: That's precisely what this is about.
7 interviews regarding — 7 (Jury enters courtroom at 10:29 a.m.)
8 THE COURT: Okay. All right. So what? 8 THE COURT: Go ahead, Mr. Parsons.
9 MR. COOKE: So the argument that's going to be 9 MR. PARSONS: Thank you, Your Honor. On the
10 made is because Peter Cohl advised board members if they get | 10 record, moving the introduction of plaintiff's proposed
11 contacted by the police to refer the police to the attorney. 11 exhibit 99.
12 THE COURT: Okay. 12 THE COURT: Received.
13 MR. COOKE: | think that's proper use of an 13 MR. PARSONS: Thank you.
14 attorney in a criminal investigation. How can that be 14 BY MR. PARSONS:
15 asserted on this record, particularly when it's -- the Court 15 Q. Now, exhibit 99 is a document -- this is not from you,
16 is called upon to decide the Open Meetings Act issues, not 16 correct?
17 the jury. So we're running into that same prejudicial 17 A. Correct.
18 impact that this is going to have on this jury. 18 Q. It'son--it's interesting it's on stationery heading that
19 THE COURT: The question is can an adverse 19 looks like that stationery heading that you make up
20 inference be drawn? There's inference of a Fifth Amendment 20 occasionally?
21 invocation, can an adverse inference be drawn? Yes. 21 A. We use the same software — computer software.
22 Look, you can ask — you can ask this witness, you 22 Q. Butthis one is an official -- this is from Manistee/Benzie
23 can ask every other witness: Were you prosecuted? Were you |23 CMH's interim CEO, Jeff Rose, correct?
24 criminally prosecuted by the Manistee County prosecuting 24 A. It's gotasignature onit.
25 attorney? By the Attorney General of the State of Michigan? 25 Q. And the date of this is July 3, 2007, correct?
574 576
1 By the United States attorney? Answer: No. 1 A. Yes.
2 MR. COOKE: Here's the problem. That doesn't cure 2 Q. And the subject of this meeting is what?
3 the prejudice because Janice McCraner is going to testify 3 A. Asstated.
4 that she withdrew the charges, that's why they weren't 4 Q. Itsays police interviews regarding Open Meetings Act
5 pursued. 5 issues, correct?
6 THE COURT: Okay. 6 A. Yes.
7 MR. COOKE: If | might just put this on the 7 Q. Andthenitsays | am relaying this message to you based on
8 record. | apologize for taking the time to do this. But 8 Peter Barnes' request. And that's you, Peter Barnes,
9 this is important to us. And the issue is -- if this is 9 correct?
10 being introduced to show something regarding apparently the 10 A. That's correct.
1 Open Meetings Act issue, that there was some sort of a 11 Q. Itgoes on to say, Peter called me today and told me that
12 cover-up, and that's what this memo is talking about, and 12 he had been interviewed by the Michigan State Police
13 this is to be tried to the Court -- the Open Meetings Act 13 regarding Open Meetings Act issues, correct?
14 issues is to be tried to the Court -- what counsel is going 14 A. Correct.
15 to use this is to prejudice this jury to argue that this 15 Q. He told me that the investigator told him that he was the
16 whistle blowers, or breach of contract action that he is 16 first of many interviews of Manistee/Benzie Community
17 asserting, any conversations had by these board members were | 17 Mental Health board members to come. He, that's you,
18 violative of the law, and therefore they should be 18 Mr. Barnes, asked that | communicate the following message
19 disregarded, or they should be viewed at with disfavor by 19 to you in this regard, correct?
20 the jury. So this is going to be a bleedover from an 20 A. Correct.
21 assertion of a right to counsel in a police investigation as 21 Q. Andyou did — you, Peter Barnes - you did in fact ask
22 it pertains to the issues that the jury is a called upon to 22 Mr. Jeff Rose to convey a communication to the other board
23 decide. And that's why we wanted a bifurcation. And 23 members, correct?
24 counsel is right on — mixes these things up again in front 24 A. Onadvice of counsel.
25 of the jury. 25 Q. Based -- and then the memo goes on -- correct -- based on
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1 the advice of Peter Cohl - and that's counsel? 1 Q. Youdrafted it, correct?
2 A. Yes,sir. 2 A. Yes.
3 Q. --all Manistee/Benzie Community Mental Health members, 3 Q. Onyour computer?
4 upon being contacted by a police agency investigating Open 4 A. Yes.
5 Meetings Act issues, should immediately contact Peter Cohl 5 MR. PARSONS: I'm going to move the introduction
6 prior to discussing the matter with the investigator, 6 of plaintiff's proposed exhibit 85, please.
7 right? 7 MR. COOKE: No objection to 85.
8 A. Yes. 8 MR. PARSONS: | -- Your Honor, did you say
9 Q. And thisis your idea that — or Mr. Cohl's idea, and 9 admitted, or received?
10 you're making sure Jeff Rose passes this on, right? 10 THE COURT: Received.
11 A. Peter Cohl suggested to me that | do this. That's why | 11 MR. PARSONS: Thank you.
12 did it. 12 BY MR. PARSONS:
13 Q. Mr. Bames, does it strike you as -- as unusual that a 13 Q. Exhibit 85, the date of this is July 12, 2007, correct?
14 member of a public commission would be refusing to talk 14 A. The date of this memo, yes, sir.
15 with police until he or she has first talked to legal 15 Q. Now, down in the lower left hand corner, distinctively, it
16 counsel? 16 appears to be your dating system, July 10, 2007, correct?
17 A. I'mnotan attorney, and don't try to think through whatan 17 A. Yes,sir.
18 attorney might think. 18 Q. And there was a meeting of the board on July 12, 2007,
19 Q. Could you answer my question? 19 correct?
20 MR. COOKE: He's -- | object to him being 20 A. Yes.
21 interrupted. He's answering the question. 21 Q. And you drafted this document in advance, apparently?
22 MR. PARSONS: All right. 22 A. Yes.
23 BY MR. PARSONS: 23 Q. Andyou gave it to all MBCMH Board of Directors this time?
24 Q. Continue alittle bit. But then | will come back to my 24 A. |believe it was in the packet.
25 questions. 25 Q. Okay. This one was in the packet, right?
578 580
1 MR. COOKE: He's asked do you think it's unusual, 1 A. Isaid Il believe it was.
2 Your Honor. He should be allowed to describe it. 2 Q. Allright. Purpose, risk management. Quote, | move that
3 BY MR. PARSONS: 3 the resolution below passed by the MBCMH board action on
4 Q. Do you think itis unusual that a public official should 4 June 14, 2007, be ratified, confirmed, and approved at this
5 refuse to talk to state police before being talked -- 5 regularly scheduled MBCMH board meeting. Then it says --
6 asking for counsel? 6 it sort of looks ahead here. Oh, | see. This resolution
7 A. |Ithink what's unusual is that an attorney/client -- or an 7 was passed by the board action on June 14, 2007. s that
8 attorney counsel advice would be ignored by a public 8 what it says?
9 official. In this case, going back to exhibit 48, for 9 A. That's whatitsays.
10 example, that addressed the Open Meetings Act violationof |10 Q. [I'm going to ask you that rubber stamp question again. Was
11 the executive committee meeting. Not any other Open 11 this the way that the June 14 motion was simply rubber
12 Meetings Act. And | -- this issue could have addressed 12 stamped, again?
13 both. Open Meetings Act. 13 MR. COOKE: Objection to the form.
14 Q. Now, would you say that answer is closer to yes, or closer 14 THE WITNESS: What do | do now?
15 to no? 15 THE COURT: [I'll sustain the objection. He's -
16 A. If you repeat the question, perhaps | can give you a better 16 that's not a term that he says he would use.
17 answer. 17 MR. PARSONS: He likes. All right.
18 Q. Isitunusual for a person to find as a public official to 18 BY MR. PARSONS:
19 refuse to talk to state police until he or she has first 19 Q. Did - infact, sir, did the board simply put before it the
20 consulted with legal counsel? 20 same resolution, correct?
21 A. Idoubtit. No. 21 A. Yes.
22 Q. Okay. I'm going to introduce plaintiffs proposed - or 22 Q. The board simply voted, didn't change anything in the
23 I'm going to show the witness plaintiffs proposed exhibit 23 resolution, right?
24 85. Do you recognize this document, sir? 24 A. That's correct.
25 A. Yes. 25 Q. Nothing else changed that you're aware of as a result of
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1 this resolution, right? 1 A. Yes.
2 A. (Noresponse.) 2 Q. They're not dated until the September 13 meeting, right?
3 Q. Didn'tdo anything new that the other one didn't do? 3 A. Approved?
@™ 4 A. This was done at the advice of counsel. Exactly the way 4 Q. Yeah
5 you see it. 5 A. That's what the record shows.
6 Q. Because this time it was on the agenda, correct? 6 Q. Isitfair to say it took two months to - for the board to
7 A. Ilcan'tanswer that. I'm not an attorney. 7 have these minutes fly-specked by counsel because it
8 THE COURT: You don't know whether it was on the 8 anticipated litigation?
9 agenda? 9 MR. COOKE: Object to the form.
10 THE WITNESS: No. It was on the agenda. Butyou |10 THE WITNESS: No.
1" said because it was on the agenda. 11 THE COURT: You want the answer to stand?
12 BY MR. PARSONS: 12 MR. COOKE: That's fine.
13 Q. Oh, allright. I'm sorry. The Court's question was what | 13 THE COURT: Okay.
14 wanted. Was it on the agenda this time? 14 MR. PARSONS: I'm sorry.
15 A. |believe it was. 15 BY MR. PARSONS:
16 Q. Was -- before this vote was taken, did anybody ask Michael 16 Q. It took two months to get these meetings minutes from a
17 Moran whether he wished to defend himself, or to respond in 17 public meeting of July 12 signed and voted on by the board,
18 any way? 18 didn't it?
E 19 A. Nottomy knowledge. 19 A. Yes.
(al 20 Q. I'mgoing to show the witness plaintiff's proposed exhibit 20 THE COURT: Did the board meet in August?
LO 21 36. Do you recognize that document? 21 THE WITNESS: | believe so, yes, sir.
.ﬂ-. 22 A. lIdo. 22 BY MR. PARSONS:
8 23 Q. It'sdated July 12, 2007, and it is the board minutes from 23 Q. I'mgoing to show the witness plaintiff's proposed exhibit
C.\i 24 the July 12, 2007 board meeting, correct? 24 37. Do you recognize that document?
V| 25 A. ltis. 25 A. Yeah. Butlhave to read it to refresh my memory in
™ 582 584
8 1 MR. PARSONS: | would like to move the 1 detail.
R 2 introduction of plaintiff's proposed exhibit 36. 2 Q. Youcan read it, but my primary focus is paragraph 1.
Q 3 MR. COOKE: No objection, Your Honor. 3 A. I'vereadit.
™ 4 THE COURT: Received. 4 Q. Youreceived this as a member of the Manistee/Benzie CMH
2 5 BY MR. PARSONS: 5 board?
g 6 Q. Onthe second page under approval of the June 19 special 6 A. Yes,sir.
% T meeting minutes, the minutes were approved, correct? 7 Q. And this was written by Janice McCraner, vice chair of the
< 8 A. Moved, supported — motion carried, yes, sir. 8 Manistee/Benzie CMH board?
Y— 9 Q. Andthenitsays Ms. Fenstermacher and Janice McCraner 9 A. Yes.
o 10 asked that their no votes be so noted because they believe 10 Q. Dated July 12, 2007, correct?
- 1 an illegal motion was made during the meeting June 19, 11 A. Yes.
8 12 correct? 12 MR. PARSONS: I'm going to move the introduction
O 13 A. That's what the minutes show. 13 of plaintiff's proposed exhibit 377
% 14 Q. And then on page 5, here's the - Peter Barnes moved, 14 MR. COOKE: Your Honor, object to the hearsay
(@)) 15 supported by Jean Bowers, that the resolution concerning 15 document, and | object for the same reasons that I've
E 16 the MBCMH executive director passed by MBCMH board action | 16 asserted before this Court outside the presence of the jury
9 17 on June 14, 2007, be ratified, confirmed, and approved at 17 regarding this investigation. | think it deals with that.
E 18 this regularly scheduled MBCMH board meeting? 18 THE COURT: The objection's overruled.
> 19 A. Yes. 19 MR. PARSONS: Thank you.
O 20 Q. Is this the last time the board voted to fire Mr. Moran -- 20 MR. PARSONS: Exhibit 37 is received by the Court?
O |21 or to terminate Mr. Moran? 21 THE COURT: Yes.
Ld™ |22 A. To my memory, yes. 22 MR. PARSONS: Thank you, Your Honor.
> 23 Q. Now, can you tell me -- here's one last question on this 23 BY MR. PARSONS:
m 24 exhibit 36. These are minutes of July - the July 12 24 Q. Exhibit 37 written by Janice McCraner, vice chair of the
8 25 meeting, right? 25 board, dated July 12 -- let me back it up just a bit. Does
o
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1 it say after much thoughtful consideration, soul searching 1 long, but we're going to the issue -- with exhibit 69, there
2 and prayer, I've decided to ask the prosecuting attorney 2 is an exhibit June 16 of 2008, and there's an affidavit also
3 and the State Police to put a hold on the complaint of the 3 August 15 of 2008, in which Mr. Barnes swears under oath
4 violation of the Open Meetings Act until resolution of the 4 that he does not have certain documents that we later found
5 possible civil suit which the board is facing has been 5 out he had. And | want to continue my inquiry into the fact
6 determined? 6 that he said he didn't have documents, then he brought out
7 A. That's —yes. 7 documents that are not favorable to them, to Mr. Barnes,
8 Q. Anddoes it say down at the bottom, | have been assured by 8 that are actually pretty damning documents. In his own
9 the prosecuting attorney that this investigation may be 9 handwriting. These are not -- these are documents, again,
10 reopened once the civil suit reaches conclusion. At that 10 out of his personal files that he swore under oath he didn't
11 time the potential for criminal proceedings, if deemed 11 have. | want to put them in.
12 necessary, will take place? 12 MR. COOKE: Your Honor, we fought this fight. And
13 A. Yes. 13 the specific request originally was documents pertaining to
14 Q. To this date, have you or any of the board members gone 14 the termination of Mr. Moran. It was very limited in its
15 through any more interviews regarding the Open Meetings Act 15 scope. Mr. Barnes looked through his documents, produced
16 violations? 16 those things he thought pertained to the termination of
17 A. |canspeak only for myself. 17 Mr. Moran. And then the next -- if the Court recalls, the
18 Q. Are you aware of any other ongoing criminal investigation? 18 next request by counsel was much, much broader than that,
19 A. I'mnotaware. 19 and they ended up going through a whole box of documents.
20 Q. Thankyou. This is out of sequence. I'm going to show you 20 We went through all of that exercise. And | think that
21 exhibit —- it's not -- I'll withdraw that. 21 that's going to come into --
22 All right. After the litigation was filed, we 22 THE COURT: And what was that?
23 requested documents from you. We requested documents be 23 MR. COOKE: What was --
24 produced, correct? 24 THE COURT: Yeah. What was the next request?
25 A. Fromme? 25 MR. COOKE: Well, the next request differed in
586 588
1 Q. Yes. 1 scope. And it was --
2 A. Oh,yes. Through the attorney, | mean. 2 THE COURT: Well, that's what I'm asking.
3 Q. Right. Through your attorney. And I'm going to show you 3 MR. COOKE: It was all documents in your
4 plaintiffs proposed 69. Do you recognize that as an 4 possession. In your possession. And so then Mr. Barnes --
5 affidavit that you signed in this case? 5 we produced a whole box of documents that he had.
6 A. Isthisthe —-yes. 6 THE WITNESS: Boxes.
7 MR. PARSONS: And Your Honor, | would move the 7 MR. COOKE: And we allowed counsel an opportunity
8 introduction of plaintiff's proposed exhibit 69. There's 8 to go through the documents. And we got into all that
9 actually two affidavits. 9 discussion. There's no allegation on the floor that we
10 MR. COOKE: Your Honor, | object to the 10 withheld documents. We gave full discovery. They've got
11 introduction of this. | object to this line of 11 every document that Mr. Barnes ever created.
12 questioning. These were discovery issues that were brought | 12 THE COURT: So what specifically shows that he
13 throughout various motions by the plaintiff and by the 13 withheld?
14 defense over a fairly lengthy period of time. The Court 14 MR. PARSONS: Mr. Cooke did not correctly state
15 has resolved all those discovery issues. There's no 15 the situation, Your Honor. In the affidavit -- the first
16 allegation that discovery hasn't been allowed with respect 16 affidavit of June '08 -- Mr. Cooke says, we broadened out
17 to documents. And | think that these matters are really 17 our inquiry later on. That's not true. This affidavit
18 not relevant to this proceeding. And if they have any sort 18 says, other than documents | have already produced by
19 of relevance or materiality, the prejudice of going through 19 counsel for the Manistee/Benzie Community Mental Health
20 this exercise far outweighs the probative value under the 20 board, there are no other notes, handwritten, printed, or
21 circumstances of this case. 21 recorded, taken by me pertaining to the termination of
22 THE COURT: We'll take a recess at this point. 22 Mr. Moran. We asked for documents, we asked for notes, and
23 (Jury exits courtroom at 10:49 a.m.) 23 he said, | have nothing. What we later discovered is a
24 THE COURT: Where are we going on this? 24 treasure trove of documents that show that Mr. Barnes is not
25 MR. PARSONS: Your Honor, we're not going very 25 telling the truth in the affidavit, and he has a scheme to
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1 harm Mr. Moran that he's launching with Mr. Greco and 1 MR. PARSONS: Fine. He can go into that. All |
2 Mr. O'Shea apparently. And this goes to issues, including 2 want to do is show this.
3 Mr. Barnes' credibility, which is fundamental, and it goes 3 THE COURT: Are you going to bring in a box?
4 to the issue of mitigation. 4 MR. PARSONS: No. No. No. No.
5 THE COURT: What documents do you have relatingto | 5 THE COURT: Allright. Then the Court's ruling
6 Mr. Moran's termination did you subsequently get? That's 6 stands. We'll take a recess.
T what I'm asking. 7 (Court in recess at 10:57 a.m.)
8 MR. PARSONS: Oh, I'm sorry. We have a spiral 8 (Court reconvenes at 11:18 a.m.)
9 ring-bound handwritten notes from Mr. Barnes. The June 17 9 THE COURT: We're ready for the Jury.
10 one that I've already put in. 10 MR. PARSONS: Mr. Barnes, do you have exhibit 69
11 MR. COOKE: What exhibit? 11 in front of you, your affidavit?
12 MR. PARSONS: That's exhibit 115. And then we 12 THE WITNESS: | do.
13 have these so-called Barnes memos one through five. And 13 (Jury enters courtroom at 11:19 a.m.)
14 those are exhibit 49, | believe. Among others, yeah. And 14 MR. PARSONS: Thank you, Your Honor.
15 exhibits -- exhibit 49 includes four memos that are made 15 BY MR. PARSONS:
16 concerning specifically -- the first one, for example, after 16 Q. Mr. Barnes, you have in front of you exhibit 69, correct?
17 the MBCMH board meeting called to primarily review -- 17 A. Yes.
18 THE COURT: All right. Okay. 18 Q. And you recognize the first two pages as an exhibit signed
19 MR. COOKE: Is the Court going to allow the 19 by you June 16, 20087
20 inquiry, then? 20 A. Ido.
21 THE COURT: Anything further? 21 Q. Andthen afew pages in, the last two pages, you recognize
22 MR. COOKE: I'm just saying — we're going to get 22 another affidavit signed by you, correct? This one August
23 a battle -- into the battle of what pertaining to the 23 15, 20087
24 termination of Mr. Moran means, and Mr. Barnes produced what 24 A. Letmecheck. Yes.
25 he thought pertained to the termination of Mr. Moran. And 25 MR. PARSONS: I'm going to move the introduction
590 592
1 there's no argument that anything was withheld over the 1 of plaintiff's proposed exhibit 69.
2 course of this discovery. So to get into this discovery 2 THE COURT: Received.
3 battle is going to be -- 3 MR. PARSONS: Thank you.
4 THE COURT: Okay. Here's the Court's ruling. He 4 BY MR. PARSONS:
5 gets to impeach with a prior statement. And this -- these 5 Q. Mr. Barnes, very quickly, affidavit, begins by saying now
6 things are admissible because this is not -- this is not 6 comes Peter Barnes being duly sworn upon his oath, correct?
7 impeachment by -- 7 A. Yes.
8 MR. PARSONS: Extrinsic. 8 Q. You have reviewed your records that you have retained as
9 THE COURT: -- by extrinsic evidence that brings 9 they relate to the Manistee/Benzie Community Mental Health,
10 up whole other issues. And Mr. Barnes gets to explain. You 10 and other than what was previously -- what has previously
11 can have him explain why it's not impeaching. 1 been produced by counsel for the Manistee/Benzie community
12 MR. COOKE: Well, with | think if he's got -- Your 12 health board, there are no other notes, handwritten,
13 Honor, if he's got -- plaintiff's counsel has specific 13 printed, or recorded, taken by me pertaining to the
14 exhibits that he claims pertain to this affidavit that were 14 termination of Mr. Moran, correct?
15 not produced. | think there's an argument that that can be 15 A. That's what it says, yes.
16 impeachment. But | suspect he's going to say, and you 16 Q. That's what it says. And that's not -- that's not really
17 produced a big box of things later on. And yes, we did, 17 true, is it? You had other notes pertaining to Mr. Moran's
18 because the Court ordered it. And we produced everything in 18 termination?
19 the man's possession. And counsel had a chance to go 19 A. They were outside the scope of what | was told the original
20 through everything3 and have come up with a couple three 20 request was for.
21 documents that they can argue is impeachment. | don't want 21 Q. And again, is that counsel advice -- | don't want to go
22 the jury to think that this box of documents contained all 22 into what your conversation with counsel --
23 sorts of materials that were relevant to the request. 23 MR. COOKE: Well, then don't ask the question. |
24 That's the potential prejudicial impact of that line of 24 object to that.
25 questioning. 25 BY MR. PARSONS:
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1 Q. Why do you believe they were outside the scope of what you 1 Q. And the date of the exhibit 115 is June 17, 2007, correct?
2 were told to produce? 2 A. That's correct.
3 A. Aslrecall, | was told there was a timeframe from the -- 3 Q. The second page of that exhibit is also June 17, 20077
”- 4 from -- | think it was the May meeting until the June 4 A. Correct.
5 meeting, any notes in that timeframe, and subsequently it 5 Q. Third page is June 18?
6 was any notes, period. That's different. 6 A. No.
7 Q. Allright. So you did not produce notes of a certain date, 7 Q. Fourth page is June 17 again, right?
8 correct? 8 A. The third page in mine is June 17, and the fourth is June
9 A. lonlylooked at things that | found dated in that 9 18.
10 timeframe. 10 MR. PARSONS: All right. I'm going to move the
11 Q. Allright. Now let's look at the second affidavit on 11 introduction of plaintiff's proposed exhibit 115.
12 exhibit -- within exhibit 69. This is again -- now comes 12 THE COURT: Received.
13 Peter Barnes who being duly sworn upon his oath, correct? 13 MR. PARSONS: Thank you.
14 A. That's the form. 14 BY MR. PARSONS:
15 Q. Well, the oath, that's when you say you're telling the 15 Q. 115, your notes on June 17, 2007, three days after
16 truth, correct? 16 Mr. Moran was terminated, correct?
17 A. Yes. 17 A. Correct.
18 Q. I'vereviewed all of those documents in my possession for 18 Q. And the first entry starts out, had a long telephone
E 19 the time period of May 1, 2007, through June 14, 2007. 19 conversation with T. Pechacek. She is a fellow board
al 20 Attached is pages 322 through 516 are all of those 20 member who voted terminate Mr. Moran, correct?
Lo |21 documents that are my notes or other memoranda regarding 21 A. Yes.
.ﬂ-. 22 Mr. Moran or the facts surrounding his termination for the 22 Q. Exchanged ideas and concerns and info received from others.
8 23 time period May 1, 2007 through June 14, 2007, right? 23 Does this jog your memory how many people you were
C.\i 24 A. Yes,sir 24 receiving information from at this point?
V| 25 Q. Okay. So you're limiting your search to just that little 25 A. Notby name.
™ 594 596
8 1 time period, right? 1 Q. And that's Bates stamped page 823, correct?
R 2 A. That's what | was told, yes. 2 A. Yes.
Q 3 Q. Okay. And | can't go into who told you or what, but 3 Q. Now, the next page, again, June 17. Do you remember that
™ 4 somebody told you just to limit your search to that period. 4 prior exhibit we had where you're calling Mr. Greco to
n 5 MR. COOKE: Object to the form because that was 5 discuss the cure that Mr. Cohl has brought up? Do you
g 6 the request. 6 remember that exhibit?
% 7 MR. PARSONS: Well -- 7 A. Thenote?
< 8 MR. COOKE: That was the request, and so this is 8 Q. Yeah
g— 9 misleading. 9 A. Yes.
O |10 MR. PARSONS: Your Honor, I'm asking my question. |10 Q. That's a different note from June 17, call Greco -- yeah.
u 1 And there's cross-examine, of course. 11 Call Frank Greg, talking about the cure violation. Now,
8 12 THE WITNESS: My response was to the request, as | | 12 this is another note from June 17, 6:35 p.m., called
O 13 understood it. 13 O'Shea, correct?
% 14 BY MR. PARSONS: 14 A. This note says call 0'Shea, give Frank's number. | think
'®)) 15 Q. As you understood the request, right? 15 this has been admitted separately as another exhibit as
c 16 A. That's right. 16 well. Because | think I've seen it before.
9 17 Q. Now, in fact, you kept a lot of notes, right? I'm going to 17 Q. Well, | don't recall this one. Continue on. Could you
E 18 show the witness what's marked as plaintiff's proposed 18 read your writing to the jury, please?
> 19 exhibit 115. Do you recognize that photocopy of those 19 A. Yeah. These are the same. Exhibit 50 and this are the
O (20 documents attached — four pages? 20 same.
() |21 A. Irecognize they appear to be from my notebook. 21 Q. Read exhibit 50 to the jury, and then look at this one.
Lid™i22 Q. were you in the habit of keeping a notebook? 22 What's 50 say?
> 23 A. Ithinkit's evident that | keep notes - a lot of notes. 23 A. What's 50 —-
m 24 But they're primarily for my own personal use. And not for 24 Q. Exhibit 50, what does that say?
U 25 distribution. 25 A. Itsays called Frank Greco at about 6:00 p.m.
HKJ 595 597
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1 Q. Anddowhat? 1 Q. These are your handwritten notes?
2 A. Getsense from Cohl about how to cure a violation of the 2 A. I'm-itdoesn't quite look like my handwriting.
3 Open Meetings Act. 3 Q. Isyour signature down at the bottom, Peter B.?
4 Q. That's 50. Now read what exhibit 115 says, please? 4 A. I'mcatching up with you. Itis. I'll accept that as my
5 A. Called Frank Greco at about 6:00 p.m. 5 handwriting.
6 Q. No. Doesn'titsay called O'Shea? 6 MR. PARSONS: All right. I'm offering this as
7 A. No. It says called Frank Greco. 7 document 109, Your Honor, for the handwritten notes. And
8 Q. Oh, look at page 825. I'm sorry. These are changed in the 8 I'll move the introduction of plaintiff's proposed 109.
9 order. 9 MR. COOKE: No objection, | guess, to this.
10 A. Oh. Called O'Shea at 6:35 p.m., gave him the phone numbers | 10 THE COURT: Received.
11 of Frank Greco, cell and home, to call and settle how he 11  BY MR. PARSONS:
12 should reference Frank's involvement. 12 Q. Allright. Now, this has been previously marked as another
13 Q. Now, what can you explain to the jury are you doing telling 13 exhibit. But this time we have some handwritten notes from
14 Mr. O'Shea how to reference Frank's involvement in what? 14 you dated June 27, '07. In the margin, and down in the
15 A. |don't remember. 15 bottom of that margin, it is signed Peter B., correct?
16 Q. Go to Bates stamp page 826, would you, please? 16 A. Yes.
17 A. Next page. 17 Q. And can you read just the first sentence in this
18 Q. Here, Mr. O'Shea called, right? 18 handwritten document?
19 A. Onthe 18th. 19 A. Tom, |strongly urge you to talk to Peter Cohl before
20 Q. Onthe 18th. The nextday. | will deliver a copy of the 20 opening this can of worms.
21 document offered by the board committee, the relevant 21 Q. Now, you're giving advice to a fellow named Tom, and what
22 minutes, the email resignation for O'Shea to have copied 22 is his last name?
23 for use during the meeting. 23 A. |believe that was Tom Kelley.
24 Now, the committee is that the executive 24 Q. AndTom Kelley is also a --
25 committee minutes? 25 A. Board member.
598 600
1 A. |gotlostin the references. Please help me catch up with 1 Q. --MBCMH board member. And is Tom Kelley a retired
2 you. 2 detective from Manistee County?
3 Q. Canyou tell us what notes you're delivering to Mr. O'Shea? 3 A. Notthat | know of. He's a current county commissioner
4 A. Of the motion document offered by the board committee. The | 4 from Benzie County.
5 motion addressed, as | recall, the censure of the executive 5 Q. Oh, Benzie County. All right.
6 committee for violation of the Open Meetings Act. 6 THE COURT: Why don't you ask him if he's a
7 Q. And anemail resignation is Mr. Ray Nichols' resignation? 7 retired detective from --
8 A. |Ibelieve so. 8 BY MR. PARSONS:
9 Q. And then the question is for O'Shea to do what? 9 Q. Benzie County. Is he a retired detective from Benzie
10 A. Use as he needed. 10 County?
11 Q. Do you recall on that document, it says Moran announced he 11 A. |believe — | don't know that he's a detective, but from
12 was increasing his communication with the board. All 12 the sheriff's department.
13 right. I've lost that reference. I'll move on from that. 13 Q. Okay. What's the can of worms?
14 Excuse me. 14 A. ldon'tremember. Ireally don't remember.
15 All right. Exhibit 109. I'm going to show the 15 Q. It's Michael Moran's firing, isn't it?
16 witness exhibit - what's been marked as plaintiff's 16 A. Idon'tthink so.
17 proposed exhibit 109. Do you recognize that document? 17 MR. COOKE: No foundation. He said he didn't
18 A. This is one we talked about before. 18 remember what that was about.
19 Q. You produced this document, correct? 19 THE COURT: But he can ask the question.
20 A. Yes. As-- 20 BY MR. PARSONS:
21 Q. Except now it has handwritten notes on it, correct? 21 Q. We've seen you communicating, up to this point, at least,
22 A. Itdoes. 22 with Mr. O'Shea, a fellow named Frank Greco, Teresa
23 Q. And that's different than the version we had before, 23 Pechacek, Tom Kelley, and you've communicated with Jeff
24 correct? 24 Rose concerning the interviews with the police, correct?
25 A. Yes. 25 A. And Peter Cohl.
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1 Q. And Peter Cohl. Now, let me ask you this question again, 1 mitigation, and of damages, Your Honor.
2 is it fair to say that you were coordinating the 2 THE COURT: The objection is overruled.
3 termination and the after-termination actions of that 3 BY MR. PARSONS:
4 board? 4 Q. Your Honor - or Mr. Barnes, showing you what's marked
5 A. After the termination, | was appointed to a series of 5 exhibit 497
6 assignments by the board. And subsequent -- therefore 6 A. Iseethat.
7 subsequent, | was coordinating things, because thatwasmy | 7 Q. Thisis, again, produced by you on your computer, right?
8 assignment. And that's documented in the minutes. Prior 8 A. ltis.
9 to that, | was acting in the role of a board member that 9 Q. June 27, 2007, this is reference memo 01, correct?
10 has a responsibility for oversight and taking actions 10 A. That's correct.
11 appropriate to the best interests of the board. 11 Q. And this is concerning some more contacts with other board
12 Q. You were coordinating events after the termination of 12 members, right?
13 Mr. Moran? 13 A. Ithinkit's self-explanatory.
14 A. To the extent that | was directed to do so by board action. 14 Q. Does it say after the MBCMH board meeting, called to
15 Q. Butdo you maintain before the termination you were not 15 primarily review and approve Moran's termination details
16 coordinating the termination of Michael Moran? 16 and related issues, | had coffee with Frank Greco, Nipper
17 A. No. Idon't believe so. 17 Wisniski and Terri Pechacek, correct?
18 Q. Letme show you what I'm — I've marked as plaintiff's 18 A. Yes.
19 proposed exhibit 49? 19 Q. We discussed a wide range of interests, including general
20 A. Uh-huh. 20 satisfaction about the conduct and results of the board
21 Q. Do you recall Bates stamped page 82, which is the first 21 meeting, correct?
22 page of exhibit 497 22 A. Yes.
23 A. Yes. 23 Q. And then it says, does it not, two things of peculiar
24 Q. Do you recall Bates stamped page 83, which is the second 24 interest and surprise to me were that Mr. Moran had
25 page? 25 apparently been a draft dodger in the 1960s, and had gone
602 604
1 A. Yes. 1 to Canada to live for a number of years, returning only
2 Q. Do you recall Bates stamped page 84, which is the third 2 after an amnesty was declared in the mid 1970s, period.
3 page? 3 In addition, the conversation included belief
4 A. Yes. 4 that Michael Moran had been an active user of drugs,
5 Q. Do you recall Bates stamped page 85, which is the fourth 5 although it was not specific as to which drugs or how to
6 page? 6 define "active," period.
7 A. Yes. 7 Finally, it was stated that Michael Moran and
8 Q. And Bates stamped page 102, which is the fifth page? 8 Jeff Rose had talked openly for years about a hope to
9 A. |don't recall the handwritten note, but I recall the 9 establish a partnership or corporation to provide CMH
10 printed content. 10 consultancy in the State of Michigan and perhaps elsewhere.
11 Q. You wrote these, correct? 11 Have | accurately read that?
12 A. Idid. 12 A. |believe so.
13 Q. And they're dated June 27, 2007, right? 13 Q. And that's signed Peter S. Barnes, correct?
14 A. Correct. 14 A. Correct.
15 MR. PARSONS: I'm going to move the introduction [ 15 Q. Now, do you know of anything that is actually true about
16 of plaintiff's proposed exhibit 49, Your Honor. 16 the going to Canada, or the drug use, or the consultancy?
17 MR. COOKE: | object to the relevance of Bates 17 A. No. Iwasn't here. | wasn't even close.
18 stamped number 82, Bates stamped number 83. 82 and 83. 18 Q. Now, why do you think a governmental official such as
19 They're not relevant to any issue in the litigation. This 19 yourself who has terminated somebedy would be writing a
20 is after the termination of Mr. Moran. And the issues 20 memo about a person's alleged but untrue drug use, and
21 discussed in here are far more prejudicial than probative. 21 draft dodging, these things?
22 And adequate foundation hasn't been laid for the issues 22 MR. COOKE: Object to the form. | didn't hear
23 discussed in those two memos as being relevant at all for 23 alleged, but what, | didn't hear.
24 any purposes in front of the jury. 24 BY MR. PARSONS:
25 MR. PARSONS: Your Honor, the issue of motive, of |25 Q. Why would a governmental —

603

605

Page 602 to 605 of 690

18 of 40 sheets



RECEIVI)ED by Michigan Court of Appeals 3/27/20]]2 2:16:45 PM

1 THE COURT: Just -- the reporter will read back 1 A. Yes.
2 the question. 2 Q. Now, this is your former employee, Michael Moran, right?
3 THE REPORTER: Now, why do you think a 3 A. Yes
4 governmental official such as yourself who has terminated 4 Q. And you're maintaining you aren't creating a file to hurt
5 somebody would be writing a memo about a person’s alleged 5 his character when you're doing this?
6 but untrue drug use, and draft dodging, these things? 6 A. Notatall
7 MR. COOKE: Object to the form of the question 7 Q. And then you repeat the peculiar interests that you had
8 because the truth of the statement hasn't been 8 regarding drug use, and the draft dodging, right?
9 established -- the truth or untruth. So | object to the 9 A. Yes.
10 form. 10 Q. Page 3. Another memo. Oh, that's - forget page 3. Page
1 MR. PARSONS: I'm asking -- it's irrelevant, to 11 4. You don't believe you're starting a file on Mr. Moran,
12 me. I'm asking why he's doing this. 12 you've testified to that, correct?
13 MR. COOKE: That's - 13 A. That's correct.
14 THE COURT: Well, you've made a statementin there | 14 Q. Look at this page. June 27, 2007. Does this say, after my
15 that isn't in evidence either. Now, | don't know if we're 15 telephone discussion with Alan O'Shea, | called Tom Kelley,
16 going to have -- 16 MBCMH board member, Benzie County commissioner, retired
17 MR. PARSONS: All right. Would you like me to - 17 Benzie County detective, to share all the data not yet
18 okay, rephrase it? 18 confirmed facts that had accumulated. And he advised that
19 THE COURT: Yes. 19 | start a file for reference to be used and available if
20 BY MR. PARSONS: 20 needed. It says that, right?
21 Q. Why do you think a governmental official such as yourself 21 A. Itsaysthat
22 would create a memo about a former employee alleging drug 22 Q. And then you say, | assured him | would do this, and add
23 use, draft dodging, these things? 23 things from others if they became available?
24 A. |kept memos on a lot of different subjects and things. 24 A. |saidthat.
25 Q. Alotof different people in the community? 25 Q. Andyouin fact-- you went out into the community to
606 608
1 A. Things that | was interested in, or curious about, or 1 create damage to Michael Moran's reputation after you fired
2 surprised at. | think you have evidence, and you've shown 2 him, didn't you?
3 evidence here that | kept a lot of memos. And that's my 3 A. No.
4 style. It's been my style all my life. 4 Q. Youand Frank Greco, Nipper Wisniski, Theresa Pechacek, and
5 Q. Youwere making a file to use against Michael Moran, 5 Alan O'Shea worked together to destroy Michael Moran's
6 weren't you? 6 character in the community, didn't you?
7 A. No, notatall 7 A. No.
8 Q. Youweren't making a file to use against him? 8 Q. Did people acting on your behalf obtain Mr. Moran's tax
9 A. No,sir. 9 records?
10 Q. And the next page. Reference memo 02, Bates stamped page |10 A. Notto my knowledge.
11 83. Do you see that? 11 Q. Did people acting on your behalf obtain Mr. Moran's medical
12 A. Yes. 12 records?
13 Q. Subsequent discussion, Mr. O'Shea mentioned he had received |13 A. No. Notto my knowledge. | know nothing about that.
14 an anonymous call that related a story which may be 14 Q. Here's a question. In the last two years, since Mr. Moran
15 relevant to the current MBCMH circumstance. Do you see 15 was fired, you've stayed on that board, right?
16 where that is? 16 A. My appointment was for three years.
17 A. Yes. 17 Q. And occasionally, you've -- you've attended meetings with
18 Q. He was told that a corporation was formed using the 18 other CMHs around the state, right?
19 Hispanic wife of a member of the community as a founder, 19 A. Yes,sir.
20 et cetera. The story continues that Michael Moran was a 20 Q. How many times have you attended meetings with other CMHs?
21 cofounder, or in some other way involved personally in this 21 A. CMH board meetings, can you be specific?
22 business. Down here, Mr. O'Shea said the anonymous call 22 Q. I'msaying from other agencies. You know, what you'd call
23 stated that the Hispanic woman was now divorced and might 23 a cross pollination, or just meeting and talking with
24 be willing to discuss the arrangement as she understood it 24 people from other CMH agencies?
25 then and now. This is your writing, right? 25 A. That's a different question. How many times? Oh.
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1 Probably ten or more. 1 the real letterhead, or is this one you --
2 Q. And have those taken place locally, or they've taken place 2 A. No. This is the real letterhead. It's got Board of
3 down state, or where? 3 Directors printed in there as well. But that's added.
™ 4 A Generally out of the area. 4 MR. PARSONS: I'm going to move the introduction
5 Q. And the same question | would ask if you know about 5 of plaintiff's proposed exhibit 67
6 Mr. O'Shea, how many times do you think he's -- he's been 6 MR. COOKE: No objection.
7 in meetings with other governmental agencies around the T MR. PARSONS: I'm sorry. 46.
8 state in the last couple years? Do you have any idea? 8 MR. COOKE: 46, no objection.
9 MR. COOKE: Object, relevance. 9 THE COURT: Received.
10 THE WITNESS: No, | don't. 10 BY MR. PARSONS:
11 MR. COOKE: Object to relevance of questions 11 Q. What's the date of exhibit 46?
12 regarding Alan O'Shea going to other board meetings. Alan 12 A. June 27, 2008.
13 O'Shea, it has been established that he is a member of a 13 Q. And it's from Mr. Barnes to Mr. Moran, correct?
14 different board than the one that is currently being sued. 14 A. Thatis correct.
15 | don't see the relevance as to what Mr. O'Shea is doing or 15 Q. Andwould you tell the jury, did Mr. -- after Mr. Moran was
16 not doing as it pertains to my client. 16 terminated, another person was appointed as interim
17 MR. PARSONS: I'l move on from Mr. O'Shea. But 17 director, correct?
18 the relevance is, we're going to mitigation. 18 A. Correct.
2 19 THE COURT: | know what the relevance is. 19 Q. And then that person left?
O |20 MR. PARSONS: Okay. Thank you, Your Honor. 20 A. That's correct.
LO) |21 BY MR. PARSONS: 21 Q. And Mr. Moran tried to apply for his old position, correct?
$|'_ 22 Q. Youdon't know how many times Mr. O'Shea has been -- 22 A. Yourtrace is incomplete, | believe.
8 23 A. Iwouldn't even hazard a guess. 23 Q. Well, after Mr. Moran's successor, Mr. Rose, left the
('\j 24 Q. How about Ms. Pechacek, Mr. Kelley, Mr. Wisniski? 24 employment, did Mr. Moran send his resume in to apply to
N |25 A. Howmany - 25 come back to work?
8" 610 612
(qV| 1 Q. Have they attended meetings with other CMH boards? 1 A. Yes.
R 2 A. Mostlikely. 2 Q. And that's what his letter is about, right?
Q 3 Q. Andwhen you've talked with these other boards, Michael 3 A Yes
™ 4 Moran's name has come up, right? 4 Q. Exhibit 46, you signed this letter, thank you for your
n 5 A. From time to time. 5 interest in the executive director position. The search
@ 6 Q. Andhave you always put in a good word for Michael Moran? 6 committee has completed its initial review -- and this is
% 7 A. |have onanumber of times. 7 just after the initial review, right?
< 8 Q. Youhaven'tused these allegations with anybody outside 8 A. Correct
Y— 9 your little group? 9 Q. We haven't even gotten to the final review, right?
O 10 A. [Ihaven't even repeated them. 10 A. Right.
% 11 Q. Do you know - are you aware whether Michael Moran has been [ 11 Q. The search committee has completed its initial review of
o |12 trying to find work in other agencies? 12 all of the applications, and has decided to move forward in
U 13 A. He doesn't keep me posted, sir. 1 assume heis. Butl 13 the selection process with only a few of the most qualified
% 14 don't know. 14 applicants for this role, right?
O) |15 Q. Okay. And Il show you exhibit -- proposed exhibit 46. 15 A. Right.
c |16 Do you recognize this document? 16 Q. |regretto inform you that your application has not been
9 17 A. Yes,|do. 17 selected for consideration at the next stage, correct?
E 18 Q. Youwrote it, right? 18 A. Yes.
> 19 A. Actually, it was a standard letter sent to all the people 19 Q. So Mr. Moran - and this is not about a dispute over the
O |20 who didn't meet this criteria of the application. 20 amount of money he would be paid, right?
() |21 Q. Didyou write it? 21 A. No.
Lidm 22 A. No. I- 22 Q. It's nota dispute about terms. He was just applying for
> 23 Q. Yousignedit? 23 the job and wanted the job, right?
m 24 A. Isignedit. | didn't write it. 24 A. He was competing with others for it, yes.
8 25 Q. And this one is on MBCMH letterhead. s this -- this is 25 Q. And he would have had to compete to maybe take a reduced
m 611 613
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1 wage, or maybe take reduced benefits, or different terms, 1 answer to that question.
2 who knows? 2 MR. PARSONS: Okay. | have a last issue.
3 A. Thatwas to be determined. 3 THE COURT: It helps if you're a baseball manager.
™| 4 Q. ButMr. Moran wasn't even objecting to different terms. He 4 MR. PARSONS: Yeah. It's hard to --
5 wanted the job, right? 5 BY MR. PARSONS:
6 A. His application came in like everybody else's, and was 6 Q. Allright. Mr. Barnes, at the meeting when Mr. Moran was
T treated that way. 7 terminated, June 14, 2007, isn't it true that at least one
8 Q. And you found that his application didn't even make the 8 board member who voted to fire Mr. Moran specifically
9 final cut, right? 9 referenced his letter about Mr. Risser and the local match?
10 A. Correct. 10 A. Ifthat's the case, | don't recall it atall.
11 Q. And is it fair to say that the April 18 letter that was a 11 Q. I'dlike to play an excerpt from that meeting.
12 factor then was also a factor in Mr. Moran not even getting 12 A. Isitan audio excerpt?
13 considered for the job? 13 Q. VYes,itis. It's an audio and a visual.
14 A. No. 14 A. We didn't even know that it was being taped or videoed.
15 MR. COOKE: Wait a minute. That's not relevant. 15 Q. Well, did you know that people were saying the truth,
16 He's not an employee. And to mix those terms together on 16 apparently?
17 the whistle blower protection act is not relevant. 17 A. Oh, | presume they were saying their truth.
18 BY MR. PARSONS: 18 Q. Yes. And so -- now, see, again, you've got a board that
E 19 Q. Well, you understand the concept of mitigation, right, 19 votes 7-5, right, to fire - or terminate Mr. Moran, right?
(al 20 “Mr. Moran?" 20 A. That's the way it happened.
LO 21 A. My name is Barnes. And - 21 Q. Ifjust one vote changes, that would make a 6-6 tie, right?
.ﬂ-. 22 Q. Jeez. 22 A. Correct.
8 23 A. That's okay. 23 Q. And you said the other day that you had to talk to these
C.\i 24 Q. Must be something in my genes or my blood sugar. 24 people in advance because it was the only way it could be
o\l 25 A. That's all right. | hold no grudge. 25 handled, right?
=™ 614 616
8 1 Q. Mr. Barnes, you understand the term "mitigation?" 1 A. When | walked into that meeting --
R 2 A. Notreally. 2 Q. Didyou say that the other day?
Q 3 Q. Well- 3 MR. COOKE: Could he be allowed to answer the
™ 4 A. [I've heard you use it many times. 4 question, instead of being cut off my counsel.

n 5 Q. Letme ask you, you are a prospective employer of executive 5 MR. PARSONS: | asked a question, though, your
g 6 directors and other people at this agency, right? 6 Honor, and | would like an answer to my question.

% 7 A. I'mamember of a group of employers, yeah. 7 THE WITNESS: | don't recall whether | said that
< 8 Q. Andifyou were to hire somebody -- if somebody were to put 8 the other day or not. | don't remember every darn word |
— 9 in their application, and they'd been at a job for 32 9 said. If that's a matter of record, then certainly | did

o 10 years, 18 as executive director, would you want to know why 10 say it.

u 11 they were no longer there? 11  BY MR. PARSONS:

8 12 A. I've been in that position in another job. And the answer 12 Q. Allright. Would you agree with the jury that if the vote
O 13 is, no, | don't want to know. 13 to fire him winds up a 6-6 tie, Mr. Moran -- that

% 14 Q. Soyoudon'teven --you -- you're not interested in why a 14 resolution fails Mr. Moran's stays at work?

'®)) 15 person leaves, or gets fired out of a 32-year position? 15 A. Oh, absolutely correct, yes.

c 16 A. |--inmy previous employment, | would have a police check |16 Q. So for example, if Mr. Risser had, instead of voting no, if
9 17 to make sure it wasn't a legal issue. And if it wasn'ta 17 Mr. Risser votes yes; if Ms. Pechacek votes yes; if
E 18 legal issue, very likely | didn't want to know. |want to 18 Mr. Kelley votes yes -
> 19 give a person a clean slate. 19 A. Oriflvote yes.
O 20 Q. Can youimagine other employers wanting to know? 20 Q. Yeah. I'm not going to go there. But--

D 21 A. Some do,some don't. Various practice. 21  A. I'mone of those seven.

Lid™ |22 Q. Andcan you imagine that would hurt a person like 22 Q. Let's--yeah. One vote's changed. So if one person --
> 23 Mr. Moran's chance of getting a new job to have it on his 23 other - says it was a factor, that means Mr. Moran got
m 24 record that he was fired? 24 fired in part because of that letter?

8 25 A. Sometimes it actually helps. So | can'ttell you the 25 MR. COOKE: Now | object to that question because
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1 that is within the purview of the jury whether or not 1 you pick this out of context. At least we should have the
2 there's a factor involved. That's not a proper subject for 2 complete sentence on the board.
3 a witness. 3 THE COURT: He can ask the question.
~ 4 THE WITNESS: The -- 4 THE WITNESS: Are you asking --
5 THE COURT: He can ask the question. 5 THE COURT: If the witness doesn't understand the
6 BY MR. PARSONS: 6 question, the witness can say he doesn't understand the
7 Q. Would you agree with that, Mr. Barnes? 7 question.
8 A. No. The content of the letter didn't have anything to do 8 BY MR. PARSONS:
9 with that action. 9 Q. Let's play this clip again. And I'm going to say we're
10 Q. My questionis - 10 going to play this clip again so that you have a fair
11 A. Inmy view. 11 opportunity to react. And the question I'm going to ask
12 Q. --ifthe content of that letter did have something to do 12 you at the end --
13 with the firing of Mr. Moran, then it was a factor, 13 A. Yes.
14 correct? If it did. If somebody said it did. 14 Q. --isdon't you think that the speaker is talking about
15 A. Inanindividual's view. 15 putting Mr. Risser to the iron and putting the counties to
16 Q. And if one of those -- okay. And your memory right now is 16 the stake for the local match refers to the Moran letter of
17 that nobody said it was a factor, right? 17 April 18.
18 A. ldon'trecallit 18 Would you play it again, please?
2 19 Q. Okay. Let me see if this refreshes your recollection. 19 (Tape played at 12:03 p.m.)
O |20 (Tape played at 12:00 noon.) 20 THE WITNESS: Ask the question again.
L0 |21 BY MR. PARSONS: 21 BY MR. PARSONS:
$|'_ 22 Q. Can you identify that voice? 22 Q. Mr. Kelley, the speaker, is talking about putting Dennis
8 23 A. Isuspectthat was Tom Kelley. 23 Risser to the iron, and the counties to the stake for the
('\i 24 Q. Tom Kelley? 24 local match. He's talking about Mr. Moran's April 18
o |25 A. Well, I don't know. 25 letter, isn't he?
o™ 618 620
8 1 Q. That's your estimate at this point? 1 A. Ithink he's talking about his trust of the leadership and
R 2 A. My guess. 2 what is in the best interest of the board. | think he used
Q 3 Q. Allright. The county's being put to the —- you hear he's 3 those two, along with two others that he mentioned in that,
™ 4 saying, this is about one of our members being put to the 4 as illustrative of that lack of trust, or that diminished
2 5 iron. Do you recall that now? 5 trust, or that unacceptable level of trust. But| believe
@ 6 A. That's the words | heard, yes, on the tape. 6 what he was saying was trust as opposed to --
% 7 Q. Yeah. And who would that -- who would that member of the 7 THE COURT: Could you answer the question? His
< 8 county board probably be -- the member being put to the 8 question is very simple. It can be answered "yes" or "no."
Y— 9 iron? 9 THE WITNESS: Okay.
o 10 A. Itold you who I think was saying those words. Are you 10 BY MR. PARSONS:
o 11 asking that question again? 11 Q. Do you think he's talking about the contents of Mr. Moran's
8 12 Q. I'm asking you who he's referring to? 12 April 18 letter?
U 13 MR. COOKE: | think it's better asked of the 13 A. No. No.
% 14 person who made the statement. 14 Q. Do you remember all those exhibits about the local match
o |15 THE WITNESS: | don't have -- I'm not inside 15 being discussed in 2006-2007? Do you remember all those
c |16 somebody else's head. 16 exhibits in front of you?
2 17 BY MR. PARSONS: 17 MR. COOKE: | object to the form.
E 18 Q. No. Butyou -- you may be able to answer this. Putting 18 THE WITNESS: | remember exhibits.
> 19 these two things -- putting up one of our members to the 19 BY MR. PARSONS:
O |20 iron and putting the counties to the stake for the local 20 Q. Mr. Kelley, the speaker, says, this is about the counties
D 21 match. That sounds suspiciously like Mr. Risser and the 21 being put to the stake for the local match without
Lid» | 22 local match issue are important to the speaker, wouldn't 22 discussing it. That's not really accurate, is it?
2 |2 you say? 23 MR. COOKE: Well, | object to the foundation.
m 24 MR. COOKE: Object to the form of the question, 24 Talking about accuracy of somebody else's -
8 25 when you don't put the complete sentence on the board and 25 THE COURT: He can answer the question.
o
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1 THE WITNESS: The answer to that -- if | 1 MR. PARSONS: Thank you. That's all the questions
2 understand the question correctly, the answer is, yes. 2 | have.
3 That's in the perception of the person who's speaking. 3 MR. COOKE: May we approach, Your Honor?
”~™ 4 You're asking me to make a judgment on his perception. And 4 THE COURT: Yes.
5 | don't have the scope of his perception. 5 (A Bench conference was held off the record 12:09 p.m.)
6 THE COURT: No. He's asking you whether it was 6 THE COURT: Members of the Jury, we'll recess now
7 discussed or not. That's what he's asking you. 7 for lunch. We'll resume in about an hour. It's going to be
8 THE WITNESS: If that's the simple question, were 8 about -- it might be about 15 minutes, but your lunch will
9 there discussions on county local match, if that's the 9 arrive there at about 12:30. Don't discuss the case. And
10 question, the answer is yes. 10 we'll resume in about an hour.
11 BY MR. PARSONS: 1 | want to tell you, I've got -- I've got an
12 Q. So Mr. Kelley's statement is just not accurate, right? 12 emergency hearing | have to conduct in Benzie County this
13 A. Ifthat's the - if that's the full amount of his 13 afternoon. So we'll recess this afternoon. We'll adjourn
14 statement, it's incomplete. 14 for the day at about 3:15 this afternoon. So you'll get out
15 Q. Mr. Moran has sued for reinstatement as well as damages. 15 of here a little bit early today.
16 Would you ever consider rehiring Mr. Moran? 16 (Jury exits courtroom at 12:11 p.m.)
17 A. Certainly would consider it. 17 THE COURT: Thank you, Mr. Barnes. You may step
18 Q. Have you made that known to him? 18 down.
2 19 A. |have noway to do that. Why would 1? 19 THE WITNESS: Thank you, sir.
D_ 20 THE COURT: Why would you consider hiring someone | 20 THE COURT: And we'll recess.
L0 21 again that you got rid of? 21 (Witness steps down at 12:12 p.m.)
$I'_ 22 THE WITNESS: | didn't say | would agree. | said 22 (Court in recess at 12:12 p.m.)
8 23 | would consider it. 23 THE COURT: Anything before we have the jury?
('\i 24 THE COURT: Why would you consider hiring someone | 24 MR. PARSONS: No.
ol 25 again that you got rid of? 25 MR. COOKE: No, Your Honor.
o™ 622 624
8 1 THE WITNESS: In the same context that | reviewed 1 THE COURT: All right. We're ready for the jury.
R 2 his -- his application when he made his application. | 2 (Jury enters courtroom at 1:39 p.m.)
Q 3 reviewed it, compared it to the alternative - the other 3 THE COURT: Mr. Cooke.
™ 4 applications that came in, against the criteria we had 4 MR. COOKE: Thank you, Your Honor.
n 5 established. And it was lacking. And therefore | signed a 5 CROSS-EXAMINATION
g 6 letter that said he was no longer in consideration. 6 BY MR. COOKE:
% 7 THE COURT: Are you saying you would consider an 7 Q. Good afternoon, Mr. Barnes.
< 8 applicant who you fired the same way as you would consider 8 A. Good afternoon.
Y— 9 any other applicant? 9 Q. Mr. Barnes, | want to direct your attention to the May
o 10 THE WITNESS: | believe in second chances. | 10 10th, 2007, meeting of the board. Do you recall that
T sincerely believe in second chances. And | believe anybody 11 meeting, sir?
8 12 who -- has a right to a second chance. But a second chance 12 A. ldo.
U 13 is not easy to come by. And therefore, you've got to give 13 Q. And | provided an exhibit book in front of you, sir. If
% 14 him an opportunity. That's why | said I'd consider it. | 14 you would open to defendant's proposed exhibit O for me.
o |15 didn't make a commitment that | would go all the way. 15 A. Yes,sir.
E 16 Depends on who else is there, and the circumstance. But if 16 Q. And take a minute and confirm that these are the minutes of
9 17 you're going to be absolutely fair, you know, | -- people 17 the May 10, 2007, board?
E 18 with disabilities need to be considered for things, too. 18 A. Yes,sir.
> 19 And they often are discounted and just disallowed out of 19 MR. COOKE: Move admission of defendant's O, Your
O |20 hand. | think second chances are fair. 20 Honor.
D 21 BY MR. PARSONS: 21 MR. PARSONS: | don't think | have any objection
Lid™!22 Q. Last question. Do you think second chances get a little 22 except it's already been -- | believe it's been admitted.
> 23 harder when you're at age 62, 637 23 Maybe not. Let me check. No, | don't have any objection,
m 24 A. |might have said yes a few years ago. But I'm now almost 24 Your Honor.
8 25 68. They do get harder, yes. There's no question. 25 THE COURT: Received.
o

23 of 40 sheets

Page 622 to 625 of 690




RECEIVEID by Michigan Court of Appeals 3/27/20];2 2:16:45 PM

1 MR. COOKE: If the Court would allow the jury, 1 A. Correct.
2 then, to open their exhibit books to exhibit O. 2 Q. Allright. Sowhen it says, board member packet material,
3 THE COURT: All right. 3 that doesn't necessarily mean that all of the documents
4 MR. PARSONS: That was exhibit 34 from -- that's 4 listed in this paragraph were actually sent out to the
5 already been admitted. 5 members ahead of time, does it?
6 THE COURT: Are we agreed defendant's O and 6 A. That's correct.
7 plaintiffs 34 are the same? 7 Q. Whatit means is it's a compilation of those documents that
8 MR. COOKE: They're the same. 8 were sent out ahead of time, and whatever other documents
9 THE COURT: Okay. 9 were introduced during the meeting that are relevant to the
10 BY MR. COOKE: 10 board packet?
11 Q. Now exhibit O, wh3at we're looking at there is the minutes 11 A. That's correct.
12 of the meeting; is that true? 12 Q. Sowhen we talk about, for instance, up here, Mr. Parsons
13 A. Yes. 13 has been writing on the board throughout your testimony;
14 Q. And they pretty much all have the same format; is that 14 have you seen that?
15 correct? 15 A. Yes,sir.
16 A. Yes. 16 Q. And right here he puts down exhibit 40 false minutes, end
17 Q. They're on Manistee/Benzie letterhead. They talk about the 17 quote. Do you recall that discussion?
18 date of the meeting, and that the meeting is held at the 18 A. Yes.
19 administrative offices; is that true? 19 Q. The situation with these minutes is that there is -- these
20 A. Yes. 20 aren't false minutes, are they?
21 Q. And then on the left, we have an indication who's present, 21 A. No.
22 who's absent, what staff are there, what guests are there. 22 Q. Whatit says — seems to infer, is that some -- in some
23 And then we get into the crux of the meeting; is that true? 23 board packet, this resolution went out ahead of time, but
24 A. Yes. 24 that's not true?
25 Q. Now | want you to take a look at this board member packet 25 A. That's correct.
626 628
1 material area. And if you'd go down to, oh, five sentences 1 Q. Okay. Now, if you would turn with me to page 4 of 6 of the
2 from the bottom of that first paragraph. You see where it 2 minutes.
3 says, letter regarding recommendations from the executive 3 A. Yes.
4 board re: CEO contract? 4 Q. Now, this May 10th of 2007, that's a regularly scheduled
5 A. Yes. 5 meeting; is that true?
6 Q. Alliright. And thatis the proposed resolution that the 6 A. Yes.
7 executive committee came in with to extend Mr. Moran's 7 Q. Allright. Open to the public, correct?
8 contract; is that true? 8 A. Yes.
9 MR. PARSONS: Object based upon -- it's a letter, 9 Q. And the notice of that meeting is posted ahead of time; is
10 not a resolution. It's a misstatement of the evidence. 10 that correct?
11 MR. COOKE: | think counsel can cross-examineon |11 A. Yes.
12 this. Let me rephrase. 12 Q. Allright. And that's true for all of your regularly
13 BY MR. COOKE: 13 scheduled meetings as a matter of routine, true?
14 Q. This was a resolution, as we'll see later in the minutes — 14 A. Yes.
15 a resolution -- that was attempted to be passed to extend 15 Q. Allright. Now, page 4 of 6 says a heading, executive
16 the contract? 16 committee; do you see that, sir?
17 A. Yes. 17 A. Yes.
18 Q. Alliright. And that resolution that we've seen a copy of 18 Q. And it says, the executive committee presented a
19 that was not sent out to anybody, to your knowledge, before 19 recommendation to the board that it will pull the CEO
20 the meeting; is that true? 20 position from the compensation recalculation study, and to
21 A. Yes. 21 extend the contract of the CEO with the following
22 Q. Youdidn't receive it? 22 conditions: One, for three years with the base salary
23 A. No. 23 remaining the same as the 2005 level with a freeze for the
24 Q. As far as you know, none of your fellow board members 24 remaining three years. Two, whatever cost index adjustment
25 received it? 25 is given to all other salaried employees, the CEO will

627

629

Page 626 to 629 of 690

24 of 40 sheets




16:45 PM

RECEIVI%D by Michigan Court of Appeals 3/27/20],2 2

1 receive in a lump sum. Three, on each year beginning 1-1 1 Q. Okay. And there was some concerns, some already
2 of 08, one month will be added to the severance clause as 2 preexisting concerns, that Mr. Moran's salary was too high;
3 stated in the existing contract. All other benefits will 3 is that true?
4 remain as currently described in the contract. Correct? 4 A. Yes.
5 A. Yes. 5 Q. Allright. And also there was some concerns that the
6 Q. And thatwas this -- actually Kathy Fenstermacher then 6 administration salaries were too high; is that right?
7 moved that in as a resolution; is that right? 7 A. Yes.
8 A. Yes. 8 Q. Andyou had just gone through -- in 2005, you had gone
9 Q. Okay. That was supported by Ray Nichols, true? 9 through a $2.5 million budget cut; is that true?
10 A. Yes. 10 A. Yes.
11 Q. And Ray Nichols supported to accept the executive 11 Q. And services had been cut; is that true?
12 committee's recommendation to the CEO's contract. Then it 12 A. Yes.
13 says, discussion ensued, true? 13 Q. And even though those services had been cut, you saw that
14 A. Yes. 14 the administration salaries continued to increase; is that
15 Q. Now, there's more to that note than just "discussion 15 correct?
16 ensued," that was a pretty heated discussion, right? 16 A. Yes.
17 A. Yes,sir. 17 Q. And so one of the reasons why you wanted to have this study
18 Q. And the reason it was a heated discussion is because 18 was to see how does Manistee/Benzie Community Mental Health
19 members of the board thought that the executive committee 19 agency stack up around -- really around the country -- as
20 had met without notice to discuss a matter that had 20 far as salary structures; is that true?
21 financial impact on the board; is that true? 21 A. Especially in Michigan, yes.
22 A. Yes. 22 Q. Especially in Michigan, correct?
23 Q. And the executive committee, as far as you understand the 23 A. Yes.
24 Open Meetings Act, when a standing committee of a board 24 Q. And so by the May 10th meeting, nothing had been decided
25 meets, they have to give notice, true? 25 about everybody else's salary, true?
630 632
1 A. Yes. 1 A. That's correct.
2 Q. And yourown bylaws at the board say that when the 2 Q. Infact, the study was in the process of being completed,
3 executive committee meets to talk about matters of 3 but wasn't yet done; is that true?
4 financial concern, they're supposed to noticed entire 4 A. Yes.
5 board; is that true? 5 Q. Andyousaton a board that was looking at this study as
6 A. That's right. 6 well?
7 Q. Sothe entire board, if they want to, can come to the 7 A. Yes.
8 meeting, correct? 8 So Mr. Moran's contract was also, as of May 10th of 2007,
9 A. Yes. 9 was scheduled to expire by its own terms on December of
10 Q. Aliright. So the board, when this motion to extend 10 2007; is that right?
1 Mr. Moran's contract came into the board session, there was 11 A. Yes.
12 an uproar? 12 Q. Soit had about six months to go?
13 A. Yes. 13 A. Yes.
14 Q. And the other reason why there was this uproar is because 14 Q. And there was no other contract between you and -- between
15 of this recalibration study that the minutes talk about, 15 the board and Mr. Moran?
16 right? 16 A. Yes.
17 A. Right 17 Q. Isthattrue? And so if that contract had expired on its
18 Q. There was a study that the board had agreed to conduct and 18 own terms, he would no longer be with the agency; is that
19 hire an outside agency, Sullivan Cotter, to look at 19 true?
20 everybody's salary in the organization; is that correct? 20 A. (Noresponse.)
21 A. That's correct. 21 Q. Isthattrue?
22 Q. Andyou, as a responsible member of mental health board, 22 A. No.
23 have a responsibility under the statute to assure that the 23 Q. Well, there was with an evergreen clause; you had to act on
24 money of the agency is spent wisely? 24 it, right?
25 A. Yes. 25 A. Yes,yes.
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1 Q. Butifthe board didn't -- if the board did not act on that 1 A. Yes.
2 contract, it would continue for a period of time? 2 Q. Andyou made mention of a couple other things regarding
3 A. Yes. 3 Mr. Moran's interaction with the board. He told you he
4 Q. Isthattrue? Butyou -- and we saw the memo about a month 4 would only act if the board voted as a majority to direct
5 before that -- were raising this issue with this contract; 5 him to do something; is that right?
6 is that correct? 6 A. Yes.
7 A. Yes. 7 Q. Soin order to get Mr. Moran to do anything, you have to
8 Q. Youwanted the board to start looking at Mr. Moran's 8 have a majority of the board pass a resolution to get him
9 contract to see if that is the kind of contract this board 9 to do something, right?
10 wants to sign on for? 10 A. Yes.
11 A. Yes. 11 Q. Forinstance, you wanted to take a look at some of the
12 Q. And one of your concerns was, look, if this evergreen 12 financial pictures of the organization prior to this
13 clause was a problem for you; is that true? 13 meeting; is that --
14 A. Thatis true. 14 A. When | was treasurer.
15 Q. Andyou, as a board, have the obligation under the Mental 15 Q. You were appointed as treasurer of the board, and you felt
16 Health Code to approve all contracts; is that right? 16 it was incumbent on you to look at the financial picture of
17 A. Yes,sir. 17 the organization?
18 Q. And you felt that just letting somebody's contract roll 18 A. Yes.
19 over every three years would not be consistent with your 19 Q. Because this organization deals with mentally impaired and
20 obligation? 20 developmentally disabled people?
21 A. That's correct. 21 A. Yes.
22 Q. So there was clearly, in your mind, going to be some action 22 Q. And that was - that's your prime motivation for being on
23 taken with respect to Mr. Moran's contract, either 23 the board; is that right?
24 rewriting it, considering it, approving it, not approving 24 A. Yes.
25 it, before December 20077 25 Q. You wantto do some good for this group of people?
634 636
1 A. Yes. 1 A. Yes.
2 Q. Allright. Okay. Sowhen Mr. Moran came in, and you 2 Q. And one of the roles you felt you had was to look at how
3 learned that there had been a meeting of the executive 3 we're spending our money; is that right?
4 committee that you felt was a violation of the Open 4 A. Yes.
5 Meetings Act, and a violation of the bylaws, and that he 5 Q. And the code requires you to do that?
6 was trying to get his contract extended even though no 6 A. Yes.
T other employees knew what their salary is going to be, that 7 Q. Andwhen you had tried to get information from Mr. Moran,
8 was upsetting to you; was it not? 8 didn't he dress you down and tell you that that wasn't your
9 A. Yes. 9 job?
10 Q. Did you feel like your trust had been violated? 10 A. Iwas told, if | had questions, | had to ask, or have the
11 A. Oh,yes. 11 board approve the questions before | could ask them, and |
12 Q. Sir, and that - we'll take a look at the minutes of that 12 had no right for follow-up questions until | had the board
13 meeting, page 4 of 6. And it says, about the middle of the 13 approve those questions, which would be a month between
14 executive committee paragraph, Fenstermacher moved it, 14 each process, because we met only once a month as a full
15 Nichols supported it, discussion ensued. A role call vote 15 board. We had no committees at all.
16 was taken with the following yes votes: Janice McCraner, 16 Q. And so if you didn't have a majority of the board agreeing
17 Ray Nichols, Betty Noteware, Ray Kadlec, Kathy 17 to say, for instance, Mr. Moran, we'd like to know your
18 Fenstermacher; is that correct? 18 salary structures of this organization, unless the majority
19 A. Yes. 19 said, pass that as a resolution, Mr. Moran told you it
20 Q. And those five, McCraner, Nichols, Noteware, Kadlec, and 20 wasn't incumbent on him to give that to you; is that right?
21 Fenstermacher, routinely voted in a favorable way with 21 A. That's what he said.
22 Mr. Moran; is that true? 22 Q. Aliright. So these five people voted to extend
23 A. Yes. 23 Mr. Moran's contract. And we see there's "no" votes
24 Q. They were part of the majority that voted with Mr. Moran at 24 recorded, correct? Peter Barnes; Jean Bowers; Therese
25 one point in time? 25 Pechacek; Don Smeltzer; Dennis Risser; James Wisniski, who
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1 is Nipper, right? 1 A. That's correct.
2 A. Yes. 2 Q. Butthese notes that we see, a lot of these notes and
3 Q. AndTom Kelley, correct? 3 memos, a lot of these things, you never published to
4 A. Correct. 4 anybody; is that right?
5 Q. Now, that's seven members voting not to extend the 5 A. If"published" means gave -- showed to anybody or
6 contract; is that true? 6 distributed, | never did either of those things.
7 A. That's true. 7 Q. So lots of these things are your own personal reflections
8 Q. And this vote took place before you received this letter 8 as to what you think you should do?
9 dated April 18 of '07; is that correct? 9 A. It's the way | do things.
10 A. Yes. 10 Q. Forinstance, there's an April 27 -- | think it's in front
11 Q. So before you had any inkling that Mr. Moran was saying, 1 of you — April 27 letter | had that pulled away -- did
12 I'm going to report the counties for not making their local 12 you --
13 match, and I'm going to report Mr. Risser for trying to 13 A. April17.
14 influence multi million dollar contracts, before that 14 Q. 17th. Yeah. And this is exhibit -- plaintiff's exhibit
15 letter was received by you, you'd already voted not to 15 68. Do you see this?
16 extend Mr. Moran's contract, true? 16 A. Yes.
17 A. Yes. 17 Q. Aliright. Actually that's not the one I'm looking for.
18 Q. Sothatwas action taken by the board not to extend the 18 Here it is right here. It's this May 24th, 2007, document.
19 contract of '07, true? 19 And it's exhibit what, sir? Plaintiffs exhibit?
20 A. Yes. 20 A. Exhibit47.
21 Q. So this evergreen clause wouldn't let that contract roll 21 Q. 47. 47 is a memo that says, "to," and it names various
22 over; is that correct? 22 board members. And there's seven there; is that right?
23 A. Yes. 23 A. Itdoes not name the board members. Itsays --it's to
24 Q. You had taken action, and so as of December of '07, based 24 Mr. Kadlec.
25 on this May 10th of '07 vote of the board, there was no 25 Q. ToMr. Kadlec. And it says from seven board members; is
638 640
1 contract for Mr. Moran beyond December of '07, true? 1 that true?
2 A. Yes. 2 A. That's true.
3 Q. Alliright. And thatwasn'tinfluenced by any April 18 of 3 Q. Allright. Now, this document was calling for a special
4 '07 letter; is that correct? 4 board meeting; is that right?
5 A. Ithadn't been received. Correct. 5 A. Itwas,yes.
6 Q. Was this the first time since you've been on the board 6 Q. And did you ever even send this out?
7 where a majority of the board had stood up against 7 A. No.
8 something that Mr. Moran presented to the board? 8 Q. Allright. So the fact that it says from seven board
9 A. Aslrecall, it was the first time. And | didn't expect it 9 members, did seven board members get together and agree to
10 to happen. | was surprised. 10 send a letter to Kadlec?
11 Q. Youdidn't expect it to happen; you were surprised? 11 A. No.
12 A. Yes. Very much. 12 Q. This was your own memo, internal to your own documents,
13 Q. After this meeting, you remained upset about the fact that 13 that you were considering?
14 this executive committee had met without notice to anybody? 14 A. Yes.
15 A. Yes. 15 Q. Allright. So some of these documents never get published;
16 Q. And you felt that was a violation of the Open Meetings Act? 16 is that true? They're out of your own personal notes?
17 A. Yes. 17 A. That's right.
18 Q. And you felt that deprived the board of their ability to 18 Q. So after the May meeting, and between the June 14th meeting
19 have a role in this -- formation of this contract? 19 where the resolution to terminate was enacted, did you --
20 A. Yes. 20 let me ask this question first -- what's a quorum of your
21 Q. Andso you, as a board member, decided you were going to 21 board?
22 take some steps to do something? 22 A. The board quorum is seven.
23 A. Yes. 23 Q. A simple majority?
24 Q. And one of the first things you decided to do was some sort 24 A. Seven members.
25 of administrative leave of some kind? 25 Q. Twelve members, a quorum is seven members; is that right?
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1 A. Even if only ten people are appointed by the county 1 A. Yes.

2 commission, it's still only seven members. 2 MR. COOKE: I'll move its admission. Thatis

3 Q. Did you at any time from the May 10th meeting to the June 3 defendant's U.

4 14th meeting get together personally with seven members of 4 MR. PARSONS: | believe that has been admitted

5 the board? 5 already, Your Honor. | only object if it's cumulative

6 A. No. 6 because -- we don't two copies of everything.

7 Q. Did you ever get together with a quorum of the board? 7 MR. COOKE: The only reason | need it as my

8 A. No. 8 exhibit, Your Honor, is because my book is sequential.

9 Q. Allright. What is the largest group of people you talked 9 THE COURT: | understand. So you can have it as
10 to about your thought process as associated with what had 10 defendant's U, and it's also been received into evidence as
11 happened on May 10th? 11 one of plaintiff's exhibits.

12 A. Inface-to-face meetings? 12 MR. COOKE: Thank you, Your Honor.
13 Q. Face-to-face meetings? 13 MR. COOKE: Now the jury, with the Court's
14 A. Two other people. Two other board members. 14 permission, may turn to exhibit U?
156 Q. Two other board members. Who were they? 15 MR. PARSONS: That's exhibit 93 from the
16 A. Don and Tom at Rosie's. 16 plaintiff's side.
17 Q. Don Smeltzer? 17 THE COURT: All right.
18 A. Don Smeltzer and Tom Kelley at Rosie's, which is in 18 MR. COOKE: All right.
19 Copemish. 19 BY MR. COOKE:
20 Q. So three people? 20 Q. And exhibit U is a May 31st, 2007, letter that you drafted
21 A. That's three. And | believe Terri and Dennis at the Blue 21 to Mr. Kadlec; is that right?
22 Slipper Bakery, whatever the heck it's called, in Onekama, |22 A. Yes,sir.
23 sometime in there. | believe the three of us met there - 23 Q. Andin this letter, you're asking for three things to be
24 Q. Three of you? 24 added to the upcoming agenda for the June 2007 meeting?
25 A. --fora cup of coffee. 25 A. Yes,sir
642 644

1 Q. And you're not the executive committee, right? 1 Q. And that's some bylaw updates, correct?

2 A. No. I'mnoteven an officer. 2 A. Yes.

3 Q. Allright. So no quorum ever got together to talk about 3 Q. Executive committee responsibilities, correct?

4 anything with respect to Mr. Moran's contract? 4 A. Yes.

5 A. No. We had no standing committees. 5 Q. And executive director contract; is that true?

6 Q. Now, you also made some phone calls to people; is that 6 A. Yes.

7 right? 7 Q. Atthatpointin time, had you, as a board member,

8 A. Yes,sir 8 formulated your final decision as to what you're going to

9 Q. Were those phone calls one-on-one phone calls? 9 propose to the board?

10 A. Yes,sir. 10 A. No.

11 Q. Did you ever have them on speakerphone together - 11 Q. Allright. Butthere was going to be something proposed to
12 A. No. 12 the board?

13 Q. --where you're talking to seven at one time? 13 A. Yes.

14 A. No. 14 Q. You were still in the process of figuring out how you were
15 Q. Atany time did you ask any one of those group, either the 15 going to address that?

16 two groups of three, or the people on the phone, 16 A. Yes. That's right.

17 individually on the phone, to commit to a resolution 17 Q. Without the jury turning to this exhibit, I'd like you to

18 terminating Mr. Moran's contract? 18 look at exhibit V -- defendant's V. And do you recognize
19 A. No. 19 that as the draft agenda of the June 14th, 2007, meeting,
20 Q. Aliright. Did you ever deliberate towards a vote with 20 sir?

21 those people? 21 A. lIdo.

22 A. No. 22 MR. COOKE: Move its admission.

23 Q. Directing your attention, then, to -- and without the jury 23 THE COURT: And that's one of yours also.

24 turning to this exhibit until it's admitted -- exhibit U. 24 MR. COOKE: ltis.

25 Is that a letter you sent May 31 of '07 to Mr. Kadlec? 25 MR. PARSONS: That's right. That's been admitted
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1 as -- that's previously been admitted anyway. I'll come up 1 received. It's already in evidence as plaintiff's 40.
2 with a number in a second. 2 MR. COOKE: All right. And with the Court's
3 THE COURT: All right. I'll receive it also as 3 permission if the jury could turn to X, please.
™ 4 defendant's V. And Members of the Jury, the reason I'm 4 THE COURT: Yes.
5 doing this, it's already into evidence, but Mr. Cooke has 5 BY MR. COOKE:
6 his sequence with his booklet of exhibits, and Mr. Parsons 6 Q. Aliright. Now, defendant's exhibit X, those are the
7 has a sequence with his book of exhibits. And so we'll let 7 minutes of the June 14th, 2007 meeting; is that correct,
8 him do that even though they're both talking about the same 8 sir?
9 exhibit in examining the witness on the same exhibit. 9 A. Yes.
10 MR. COOKE: Thank you. 10 Q. Aliright. And this meeting was a regularly-scheduled
11 MR. COOKE: With the Court's permission, I'd like 11 meeting; is that true?
12 to turn to exhibit V, then. 12 A. ltwas.
13 THE COURT: All right. 13 Q. Open to the public?
14 BY MR. COOKE: 14 A. Yes.
15 Q. Now, exhibit V, Mr. Barnes, if you could look at the second 15 Q. And noticed as a regularly scheduled meeting for the
16 page of that? 16 public?
17 A. Yes. 17 A. Yes.
18 Q. Exhibit B is the agenda for the June 14th meeting; is that 18 Q. And once again, we see who was present, and staff, and
E 19 correct? 19 guests, and | want to look down at the bottom of the
a2l 20 A. Yes. 20 page -- first page there. The last two and a half lines
LO (21 Q. Andthe second page of the agenda under new business? 21 say resolution concerning the MBCMH executive committee
_ﬂ: 22 A. Yes. 22 resolution concerning the MBCMH executive director,
S 23 Q. 13-C, it says, executive director contract? 23 resolution concerning the MBCMH interim board
C.\i 24 A. Yes. 24 administrative guidance. Do you see that?
ol 25 Q. Allright. And in fact, you did discuss the executive 25 A. Yes.
™ 646 648
8 1 director contract at that meeting? 1 Q. And those were the resolutions that you had drafted; is
= | 2 A Wedid. 2 that true?
Q 3 Q. Andby June 14th, however, of 2007, you felt it was 3 A. That's correct.
o™ 4 incumbent on you as a board member to move to terminate 4 Q. Butyou hadn't disseminated those to everybody as a part of
2 5 that contract; is that true? 5 a packet?
g 6 A. Yes. 6 A. That's correct.
Q. 7 Q. Andyou'd already prepared a draft resolution terminating 7 Q. Eventhough it says board member packet material, this
<% 8 that contract; is that correct? 8 section is handled very similar to what we've seen
g 9 A. That's correct. 9 previously?
o 10 Q. |Ifyou'd look in the same exhibit X, there's Bates numbers, 10 A. Yes.
st 11 and it's 1877 11 Q. Itdoesn't necessarily mean documents that are given to the
8 12 A. Didyou say exhibit X? 12 membership ahead of time. It's documents they have ahead
U 13 MR. PARSONS: Exhibit X or V? 13 of time and during the meeting?
% 14 MR. COOKE: I'm sorry. Let's look at X, without 14 MR. PARSONS: Objection to the compound question.
@) 15 the jury turning to X. 15 THE COURT: Well, there's more than one question
E 16 BY MR. COOKE: 16 there. So either -- do you want him to answer the last one,
L_’ 17 Q. Now is X the minutes of the meeting from June 14, sir? 17 the first one, everything in between, or do you want to
2 18 A. Yes,sir. 18 propound another?
> 19 Q. Andif you'd page through the minutes, you see there's some 19 MR. COOKE: I'll ask --
O |20 attachments to those? 20 MR. PARSONS: Thank you.
D 21 A. Yes. 21 MR. COOKE: -- a different question.
Lld™| 22 MR. COOKE: I'll move the admission of X. 22 BY MR. COOKE:
> 23 MR. PARSONS: Exhibit -- it's exhibit 40 from 23 Q. This board member packet material includes both information
m 24 plaintiff's. | have no objection to 40 being viewed as X. 24 received before the meeting, and at the meeting; is that
8 25 THE COURT: All right. So defendant's X is 25 true?
o
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1 A. That's correct. 1 flipping for a moment, to defendant's proposed exhibit A,

2 Q. Andthat's the way we've seen it occurring in the past 2 which | also think actually has been already admitted?

3 minutes; is that correct? 3 A. Double A?

4 A. That's correct. 4 Q. No. A. The beginning of the book.

5 Q. Now, if you turn to page 187, Bates number on the bottom of 5 A. Okay.

6 that exhibit, sir? 6 Q. Isthatacopy of the contract of Mr. Moran that was

7 A. Yes,sir. 7 effective up until December of 20077

8 Q. Andis this the resolution terminating the contract of 8 A. Yes.

9 Mr. Moran? 9 MR. COOKE: Move the admission of exhibit --
10 A. ltis. 10 defendant's A.
11 Q. And is this a resolution you drafted? 11 MR. PARSONS: No objection. | just note that it
12 A. ltis. 12 was already admitted as exhibit 2.
13 Q. Now, it's dated June 10th of 2007. Do you see that at the 13 THE COURT: Allright. Defendant's A is also
14 bottom? 14 plaintiff's 2.
15 A. Yes. 15 MR. COOKE: With the Court's permission, I'd like
16 Q. And is that when you created the document? 16 the jury to turn to A, then, in the exhibit book.
17 A. That's the date | printed it, yes. 17 THE COURT: Yes.
18 Q. On the date you printed this document, did you have a 18 BY MR. COOKE:
19 commitment from seven members of the board to vote in favor | 19 Q. We've kind of gone through this a little bit in the case.
20 of this? 20 But this contract sets forth that it's the employment
21 A. No. 21 contract between the board and Mr. Moran; is that true?
22 Q. Did you have any idea if this resolution would pass, sir? 22 A. Yes.
23 A. No. 23 Q. Were there any other contractual documents that the board
24 Q. Anditsays, though, at the top, it is the opinion of the 24 approved or authorized as it pertains to Mr. Moran?
25 majority of the MBCMH Board of Directors that the service 25 A. Notthatlknow of.
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1 and administrative leadership and management, executive 1 Q. Allright. Is this the contract that you were referring to

2 director, also referred to as chief executive officer, CEO, 2 in the resolution of termination?

3 should be changed effective immediately, true? 3 A. ltis.

4 A. Yes. 4 Q. I'dlike you to flip to page 2 of the contract, sir.

5 Q. Why did you put down "it is the opinion of the majority” if 5 A. Yes.

6 you didn't know if the majority would support this? 6 Q. Andthere's a clause C there; is that true?

7 A. Because if the motion -- or if the resolution is adopted by 7 A. Yes.

8 the board, then it will be a majority, because only the 8 Q. Itsays "atwill termination?"

9 majority can adopt it. If the -- if the resolution is not 9 A. Inbold type.
10 adopted by the board, it's trashed. It's history. It's 10 Q. Now, your resolution that we just looked at said that the
11 smoke. It doesn't exist. 11 Michael Moran's contract is terminated under the at will
12 Q. Alliright. So you drafted this with the thought that if it 12 termination clause of said contract, correct?
13 gets passed by the majority, that's the way it's going to 13 A. Correct.
14 be? 14 Q. And this is the clause that you were referencing; is that
15 A. Yes. 15 right?
16 Q. The opinion of the majority. Al right. 16 A. Absolutely.
17 Now, the second paragraph says, effective upon 17 Q. And this clause says, the board may terminate this
18 adoption of this resolution, the employment contract 18 agreement and the CEQ's compensation for any other reason
19 between the MBCMH board and Mr. Michael P. Moran is 19 not specified in section B above, including but not limited
20 terminated under the at will termination clause of said 20 to the reason that the board in its sole discretion deems
21 contract. The severance pay and dollar value of accrued 21 to be in the best interest of the board. True?
22 but unused benefits will be paid per the current contract, 22 A. Yes.
23 correct? 23 Q. Andthen it goes on.
24 A. Yes. 24 And did your resolution of termination
25 Q. Allright. I'd ask you to look back, without the jury 25 incorporate this at will language in it?
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1 A. Thatwas my intent. 1 THE COURT: Allright. So defendant's Z is
2 Q. Did you terminate -- did you vote to terminate Mr. Moran's 2 already in evidence as plaintiff's 36.
3 contract because you felt it was in the best interest of 3 MR. COOKE: Thank you. Thank you, Your Honor.
™ 4 the board to do so? 4 BY MR. COOKE:
5 A. Absolutely. 5 Q. Allright. Now, this July 12, 2007, meeting, was that a --
6 Q. Ifyou look down to the last two sentences of this at will 6 that's exhibit Z, if the jury would turn to Z, please.
7 termination, it says, under this, quote, at will 7 Exhibit Z are the minutes from the July 12, 2007, meeting
8 subparagraph, at the end of employment, the board shall 8 of the board; is that true?
9 provide the CEO with severance pay at a rate equal to one 9 A. Yes.
10 month gross current salary for each year the CEO has served |10 Q. And that was a regularly scheduled meeting of the board?
11 the board in that capacity up to a limit of 12 months. The 11 A. Yes.
12 severance pay shall be in addition to accrued but unused 12 Q. And that was a meeting that was posted ahead of time
13 benefits. Do you see that language? 13 according to the law, is that -
14 A. Yes,sir. 14 A. Yes.
15 Q. And as part of the vote to terminate Mr. Moran's contract, 15 Q. Allright. And this is a meeting open to the public; is
16 did the board also pay himself severance? 16 that true?
17 A. Wedid, yes. 17 A. Yes.
18 Q. Did you pay him 12 months of severance pay? 18 Q. There was no attempt to hide this meeting from Mr. Moran,
2 19 A. Wedid, yes. 19 or anybody associated with him?
(ol 20 Q. Did you pay him roughly $144,000 in severance pay. 20 A. That's correct.
LO) |21 A. Inseverance pay. 21 Q. Allright. Now I'd like to turn to page 5 of 8 under
$|'_ 22 Q. Did you also give him all of his accrued but unused 22 section small (e). And small (e) on page 5 of 8 says,
8 23 benefits at that point? 23 Peter Barnes moved, supported by Jean Bowers, that the
('\i 24 A. Yes,sir 24 resolution concerning the MBCMH executive director, passed
o\ 25 Q. Now, | want you to look above that clause to clause B; do 25 by the MBCMH board action on June 14th, 2007, be ratified,
2™ 654 656
8 1 you see that? 1 confirmed, and approved at this regularly scheduled MBCMH
R 2 A. Termination for cause. 2 board meeting; is that correct?
Q 3 Q. Termination for cause. And | want you to look at that and 3 A. That's correct.
™ 4 tell me if you terminated Mr. Moran under this contract for 4 Q. So this is a motion that you made with notice to ratify
n 5 cause, would he be entitled to any severance pay? 5 what the board had done June 14th of 20077
g 6 A. No. 6 A. Thatis correct.
% 7 Q. Soifyou had terminated him for cause, he would have 7 Q. And you're ratifying the resolution that terminated
< 8 forfeited his $144,0007 8 Mr. Moran's contract; is that correct?
Y— 9 A. Yes. 9 A. Yes.
o 10 Q. Butyou, in your resolution, terminated him specifically 10 Q. And we heard a lot of discussion about Peter Cohl's advice
- 1 under the at will clause; is that true? 1 on doing this; is that true?
8 12 A. Thatis true. 12 A. That's true.
U 13 Q. And he got his $144,000 of severance? 13 Q. Were you taking his advice in ratifying this resolution?
% 14 A. Hedid. 14 MR. PARSONS: Letme --
(@)) 15 Q. I'dlike to turn to, without the jury turning ahead, to 15 THE WITNESS: Yes.
E 16 exhibit Z, Mr. Barnes, if you'd lock at that, please? 16 MR. PARSONS: -- object. If they're going to get
9 17 A Z? 17 into what Mr. Cohl's advice was, then | should be allowed to
E 18 Q. Z 18 ask questions about the attorney comments also.
> 19 A. Gotit. 19 THE COURT: This is his examination. He's asked
@) 20 Q. And this may already be an exhibit, but this is the minutes 20 the question.
a |21 of the July 12, 2007 meeting; is that correct? 21 MR. PARSONS: Right.
Lid™ |22 A. ves. 22 THE COURT: You get a chance.
> 23 MR. COOKE: Move the admission. 23 MR. PARSONS: Allright. They're not asserting
m 24 MR. PARSONS: No objection. That was plaintiffs | 24 privilege anymore on Mr. Cohl's advice then. That's the
8 25 36. 25 only question | want to have clearly at this point.
o
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1 MR. COOKE: I'm talking about what was brought in 1 your examination with Mr. Parsons, he asked you about
2 in front of this jury regarding what Mr. Cohl said. 2 Mr. Moran's reapplication to the board, | think, in 2008;
3 BY MR. COOKE: 3 is that correct?
™ 4 Q Do you remember those discussions that Mr. Parsons brought | 4 A. That's correct.
5 up? 5 Q. And you signed a letter where you essentially said that he
6 A. Yes. 6 didn't make the first cut?
7 Q. And your answers were Mr. Cohl was advising you to ratify 7 A. Correct.
8 these resolutions? 8 Q. When you went through these applications for the open board
9 A. Yes. 9 position, were those applications submitted to you by a
10 Q. And did you do this, sir -- did you vote to ratify it 10 blind draw?
11 because you felt there had been a violation of the Open 11 A. I'm notsure what you mean by a blind draw.
12 Meetings Act? 12 Q. When the information came to you regarding applications,
13 A. No. Notatall. 13 and you reviewed those applications, you yourself, were
14 Q. Allright. Did you vote to ratify the resolution because 14 there names on the applications?
15 some members of the board had raised questions about the 15 A. No. Names, addresses, anything that would identify the
16 Open Meetings Act? 16 person -- and we're talking 20 or 30, maybe 40
17 A. No. 17 applications -- there was a whole slug of them -- were
18 Q. Allright. But by this point in time, Janice McCraner had 18 marked out with a black -- what do you call it -- marker
2 19 accused the board of violating the Open Meetings Act; is 19 that you couldn't see through, even if you held it up to
al 20 that true? 20 the light, by a human resources person independent of us.
LO (21 A. That's true. 21 Q. Sothose were blacked out?
$|'_ 22 Q. And by this point in time she'd gone to the police and made 22 A. They were blacked out, yes.
8 23 a report claiming that the board had violated the Open 23 Q. Andyou couldn't see names, you couldn't see addresses, you
('\i 24 Meetings Act, true? 24 couldn't see identifying information at all?
o 25 A. That's true. 25 A. That's correct.
o™ 658 660
8 1 Q. Andwas it Mr. Cohl -- in any event, was it your -- was any 1 Q. Andso when you looked at application, you compared apples
R 2 part of your decision to ratify based on the fact that 2 to apples as far as what was submitted?
Q 3 there was this ongoing question about the violation of the 3 A. To ourcriteria of -- yes.
™ 4 Open Meetings Act? 4 Q. And then after that, applications were weeded out that --
n 5 A. No. 5 on that first round based on education, and --
@ 6 Q. Allright. By the way, that police investigation, as a 6 A. Meeting the criteria that was established, which the board
Q 7 board member, have you ever had people objecting, either 7 had adopted.
<% 8 other board members, or members of the public, that a 8 Q. Allright. Sowhen you signed that letter rejecting
. 9 meeting was in violation of the Open Meetings Act? 9 Mr. Moran's application, you'd signed a fair number of
O |10 A Oh, God. | don't recall one. 10 letters rejecting applications?
e 11 Q. Soyou haven't been in a situation where police come around |11 A. Quite a few, yes.
8 12 and ask questions because a report's been filed? 12 Q. And those letters had been prepared to you ahead of time?
U 13 A. No, no. | haven't. 13 A. Yes. | hadn't even seen who they were addressed to until |
% 14 Q. When it came out, we saw this letter from Ms. McCraner 14 saw the letter to sign.
@) 15 where she withdrew her complaint regarding the violation of 15 Q. So the decision to reject Mr. Moran's application had been
E 16 the Open Meetings Act, correct? 16 already made when you signed this letter to him?
O |17 A. Yes. 17 A. Yes.
E 18 All right. Did you in fact want that investigation to go 18 MR. COOKE: All right. | don't have any further
> 19 forward? 19 questions at this time. Thank you.
O |20 A. Yes. 20 RECROSS-EXAMINATION
D 21 Q. Did you have any fear that the -- 21 BY MR. PARSONS:
Lid™|22 A. No. 22 Q. On his last question, you didn't know whose application you
> 23 Q. - police would determine that there was some violation? 23 were looking at when you looked at the resumes that came in
m 24 A. No. 24 to you?
U 25 Q. One other thing, Mr. Barnes, there was - near the end of 25 A. That's correct.
lEIKJ 659 661
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1 Q. Mr. Moran's resume had 32 years working at MBCMH, 18 years 1 fact that it was in Ohio and it was a mental health
2 as CEO of MBCMH. You didn't - you mean, you wouldn't 2 organization.
3 think -- 3 THE COURT: Go ahead.
4 A. Thatwas marked out. | couldn't see that. 4 THE WITNESS: | didn't know the person.
5 Q. Well, so somebody went through and wiped out -- 5 MR. PARSONS: I'm going to mark plaintiff's
6 A. Yes. 6 proposed exhibit -- we'll call this plaintiffs proposed
7 Q. --allof his experience, right? Is that what you're 7 exhibit 123.
8 saying? 8 MR. COOKE: No objection to this.
9 A. No. Somebody went through and marked out anything that 9 THE COURT: Received.
10 would allow me to identify the name, and the other people 10 BY MR. PARSONS:
11 who looked at it. And that applied equally to all the 11 Q. I'mgoing to show you -- | only have one copy -- Michael
12 applications that we had received. 12 Moran's resume?
13 THE COURT: And you couldn't figure out that that 13 A. Uh-huh.
14 was his resume with the name marked out? You couldn't 14 Q. Exhibit 123. Do you see that in front of you?
15 figure out that was his? 15 A. Yes,sir.
16 THE WITNESS: | might have been able to. | don't 16 Q. If you marked out any identifying characteristics of his
17 know. As | recall, | don't recall that | figured it out. 17 name, and his school, his residence, and his work
18 Maybe other people who reviewed it did. But | don't recall 18 experience, it would be blank, right?
19 doing that. | went through, I'm going to guess, 20-plus 19 A. Alotofit would be, yes.
20 applications, and | don't know that many people, and didn't 20 Q. How could you write Mr. Moran saying his qualifications
21 expect to know them. Some of them came from Ohio and Texas. | 21 didn't meet other peoples’ if you wiped out his whole
22 | know that, because | found that out later, one of the 22 resume? That's a little - that's a little disingenuous,
23 applicants that was actually selected. 23 isn't it?
24 BY MR. PARSONS: 24 A. There was another factor involved in Mr. Moran's that |
25 Q. |think you were just trying to answer Mr. Cooke's question 25 recall. And that factor is that he applied as if he were
662 664
1 that you were blind as to Mr. Moran's identity, and 1 an internal employee. And at that point in time that the
2 therefore you didn't even know you were rejecting him; is 2 application was made, there was a process for internal
3 that what you're telling the jury? 3 applicants, and a process different for external
4 A. When|wentthrough the applications, everything was 4 applicants. | don't remember the precise difference.
5 removed. Had | spent a lot of time on a given application, 5 Q. Would you tell the jury an internal applicant, that would
6 | might have been able to narrow it down, but | don't 6 be a person who already was working at MBCMH?
7 recall doing that with Mr. Moran, or anyone else. 7 A. That's the intent of the word, yes.
8 THE COURT: Was it removed where they went to 8 Q. Soyou've got an applicant who's in the internal part of
9 school? Was it removed what degrees they had? 9 the application process, and that applicant says he's got
10 THE WITNESS: Probably where they went to school 10 32 years experience, 18 years as executive director, and
11 wasn't removed, or when they got their degree, or what their 11 you don't know that's Michael Moran?
12 degree was in. The experience -- | don't know how to say 12 A. He was no longer an employee at the time. So his
13 anything general, because each application was different. | 13 application didn't fit the internal - the -- he didn't
14 mean, each application was unigue to the person who 14 have a right to use an internal process. He was an
15 submitted it. 15 external applicant.
16 THE COURT: Did it say where they'd worked? Was 16 THE COURT: Well, wait a minute. Wait a minute.
17 that removed? 17 Was it -- did you see the -- did you see the ads for this
18 THE WITNESS: | believe so. | believe so. If 18 position that ran?
19 there was -- yeah. | think | know where you're going, or at 19 THE WITNESS: I'm sure | did, sir.
20 least | think | can speculate. | think it was removed if 20 THE COURT: Okay. Did they say internal
21 there was any reason to think we would be able to figure out 21 applicants apply this way, people who are not employed
22 who it was that was making the application. For example, | 22 currently at Manistee/Benzie CMH, who have never been so
23 remember somebody had worked at some equivalent to a mental | 23 employed, apply another way?
24 health services organization in Ohio, and that was not 24 THE WITNESS: Sir, | - as | recall, they said for
25 removed. But | didn't know anything about it except for the 25 external applicants, the advertisement, contact the
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1 personnel office at MBCMH to get your application form. The 1 A. Mr. Moran's application was received along with everybody
2 application form or packet, or whatever they called it, was 2 else's application. You know, through the mail. In his
3 for external applicants. 3 case, | don't know if it came through the mail or the
4 BY MR. PARSONS: 4 internal mail. | just don't know.
5 Q. Sothen, if the ad says external applicants apply, then why 5 Q. Could you answer my question, sir? Atwhat pointin the
6 would -- how did you sort them out to external and internal 6 application process was Mr. Moran's application rejected?
7 so that you could be blind to Mr. -- 7 A. When it reached the committee that reviewed — the
8 A. Ididn'tdoit 8 three-member committee -- that received the applications.
9 Q. Are you saying that Mr. Moran was actually rejected because 9 Q. Whowas that?
10 he was applying through the internal process, and he wasn't 10 A. Oh, gosh. | was one of them. | don't remember who the
1 allowed to do that? 1 other two were, but we can find out.
12 A. He's notan internal employee, sir. 12 Q. Butyou said the administrative staff took his application
13 Q. That's not what you originally testified to. You 13 out because he wasn't entitled to apply as an internal
14 originally testified that you were blind to anybody. 14 application?
15 A. Iwas blind. But this was done before the blind reviews 15 A. |said that, and then | asked to expand upon it, or explain
16 were even begun. This was done by the administrative staff | 16 it better.
17 that received the applications, and did the markouts and so 17 Q. Allright. So now you say the committee rejected his
18 forth. 18 application, correct?
19 Q. Okay. Sonow — 19 A. When the committee received all the applications together,
20 THE COURT: It doesn't say, Dear Mr. Moran, we're 20 all the — yeah, applications — together, they had been
21 rejecting you because you applied the wrong way. 21 marked out as | described with a magic marker, or whatever
22 MR. PARSONS: Right. 22 it is, so that you couldn't see names and things like that.
23 THE COURT: Does it? It says we're rejecting you 23 And Mr. Moran's, it was marked up a great deal. It was
24 because your qualifications aren't up to what others are, or 24 handed to us, and we were told that in addition to the fact
25 something to that effect; does it not? 25 that you couldn't read very much there, was because it
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1 THE WITNESS: | think -- | think that was -- yes, 1 was — it didn't say whose name it was. But they said it
2 that's what the letter says. And | think it was true, 2 was because it didn't meet the requirements of the
3 anonymous at the time. | think both facts are true. 3 application form for a non employee. A full application
4 BY MR. PARSONS: 4 had not been completed.
5 Q. Are you saying -- | think you just said that administrative 5 Q. Okay. Who -
6 staff took out Mr. Moran's application before it even got 6 A. Who's "they?"
7 to you -- 7 Q. Whois "they?"
8 A. No,no. 8 A. Ceela(phon)-Iwantto say Ward. That's wrong. We had
9 Q. --because he was not allowed to apply as an internal 9 a contract employee from Ludington CMH who is an expert in
10 person, is that -- that is what you said? 10 human resources and who remains there and is available, |
11 A. That may have been what you heard. It may be what | said. 11 presume, who led us through this process. And what I'm
12 But that's not correct. 12 trying to describe to you is that process.
13 Q. Do you want to reconsider that answer now? 13 Q. Whois the committee? You said you were on the committee?
14 A. They didn't take it out. 14 A. |was onthe committee. And we'll have to go back and look
15 Q. Mr. Bamnes, are you asking me to let you reconsider your 15 to find out who the other members were that were on the
16 answer? 16 committee. They were board members.
17 MR. COCKE: You've asked two back-to-back without | 17 Q. Were they MBCMH board members?
18 letting him answer. 18 A. Yes,sir.
19 MR. PARSONS: | want the record to be clear, your 19 Q. Were they all board members who voted to fire Mr. Moran?
20 Honor. If | could ask this question. 20 A. That--1can'ttell youthat. | don't remember.
21 BY MR. PARSONS: 21 Q. Excuse me. Just one second. Allright. I'm going to
22 Q. Do you want the jury to reconsider that answer? 22 pull — exhibit 46 is the rejection letter. June 27, 2008.
23 A. Yes. 23 Do you see that?
24 Q. Alliright. Now, would you clearly state at what point in 24 A. Yes,sir
25 the process Mr. Moran's application was rejected? 25 Q. Now, let me ask you again. Were all three of the committee
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1 members board members who had voted to fire Mr. Moran? 1 It was marked up a lot, I'm sure. Any time it said
2 A. I've answered that. I've told you. | don't remember who 2 Manistee, it's probably going to be marked up.
3 the committee members were; therefore, | can't tell you 3 Q. Sowhen you were asked to sign the letter saying,
= 4 from memory whether they were -- fit your criteria. But we 4 Mr. Moran, you're not qualified, were you surprised to see
5 can find that out. 5 that he had applied?
6 Q. Letme askyou this. Mr. Moran's application, his resume, 6 A. No,lwasn't. |thought he would apply. But|thought
7 take out his name, take -- did you take out his education 7 he'd apply with a full application, and apparently he
8 identifier? 8 didn't.
9 MR. COOKE: Well, | object to the form. Because 9 Q. Letme go tosomething. Exhibit 40. False minutes. This
10 he didn't take cut anything. 10 reference -- Mr. Cooke just made a reference to that as
11 THE WITNESS: | can't remember. 11 being the May 10 meeting minutes. Will you lock at what
12 MR. COOKE: It was presented to him. He didn't 12 exhibit 40 is, please, in fact?
13 remove anything. 13 A. Iflcanfindit.
14 THE WITNESS: | didn't -- yeah. 14 Q. Tell you what, Mr. Barnes, if you can see this. Exhibit
15 BY MR. PARSONS: 15 40?
16 Q. Did you state that you took out - this, | think, was in 16 A. Go ahead.
17 response to a question by Judge Batzer. | thought you 17 Q. It's not the May 10 meeting minutes, it's the June 14
18 indicated you took out educational background? 18 minutes, correct?
2 19 THE COURT: He meant — when he said "l," he's 19 A. Ihaven'tfound ityet, sir. Notthat|'m notlooking. |
O |20 apparently not meaning himself personally. 20 don't think it's there. But they were in order. Here's
Lo |21 THE WITNESS: Notme. 21 40. Did you say 40?7
$|'_ 22 MR. PARSONS: Somebody did. 22 Q. Yes.
8 23 THE COURT: Somebody on staff, or this person they | 23 A. Okay.
('\i 24 brought up from -- from Mason. 24 Q. Do youremember the part --
ol |25 THE WITNESS: Ludington, yeah. 25 A. June14,
o™ 670 672
8 1 THE COURT: Okay. One or more of the board's 1 Q. Do youremember the part of exhibit 40 that | had asked you
R 2 agents. 2 whether it was true or false? Do you remember that?
Q 3 MR. PARSONS: Okay. 3 A. Perhaps you could refresh my memory.
™ 4 THE COURT: And that's, | think, what the witness 4 Q. Exhibit 40 seems to say there's a resolution concemning the
n 5 meant. Is that fair? 5 MBCMH executive director in the board packet. And you
@ 6 THE WITNESS: Yes, sir. 6 agreed that's not true, right?
% 7 BY MR. PARSONS: 7 A. Your definition of the board packet and mine are not
< 8 Q. Okay. Somebody took out the educational identifiers? 8 necessarily the same, and so it's difficult to answer your
Y— 9 A. Took out the -- the intent was to take out any identifiers. 9 question.
@ 10 That would include anything that that person felt like 10 Q. [Ithought you testified to the jury thatin fact - you
= 11 would identify that person -- or the applicant to the 11 said it was an error. | said it was false.
8 12 panel. 12 A. ldid. I --the error | was referring to you didn't allow
U 13 Q. Sowhat Mr. Moran listed under professional experience was 13 me to describe. The error is that this packet material
% 14 Mental Health Aide, Manistee County Mental Health Services; 14 list includes things that are sent in advance, plus things
o |15 Administrative Assistant Supervisor, Manistee County Mental 15 that are brought at the time of the meeting. And that
E 16 Health Services; Director of Programs, Assistant to Board 16 wasn't coming across in our conversation earlier.
9 17 Director, Manistee/Benzie Community Mental Health; 17 Q. Didn't you say yesterday, sir, that it was an error and you
E 18 Associate Director of Manistee/Benzie Community Mental 18 couldn't describe why, and you were going to look into it.
> 19 Health; Chief Executive Officer of Manistee/Benzie 19 Didn't you say that?
O |20 Community Mental Health. 20 A. DidI? What was in error?
D 21 If you took out the identifiers, he wouldn't have 21 Q. Allright. You did not mean to say that - | was talking
Lid»| 22 any resume left, would he? 22 about the May 10 minutes in response to Mr. Cooke's
> 23 A. lcan't- 23 question, correct?
m 24 Q. If somebody did? 24 A. |--lcannotsay correct, or not. | don't even understand
U 25 A. Idon'tremember how it had been marked. | honestly don't. | 25 the question.
HKJ 671 673

35 of 40 sheets

Page 670 to 673 of 690




16:45 PM

RECEIVED by Michigan Court of Appeals 3/27/20]32 2

1 Q. On-let me ask you this. I'm moving to another issue. 1 MR. COOKE: He's looking for the resolution,
2 On May 10, you did not vote down a contract for Mr. Moran, 2 counsel.
3 correct? 3 THE WITNESS: Yes. The resolution. We voted on.
4 A. We voted not to extend his contract. 4 BY MR. PARSONS:
5 Q. Did you vote not - 5 Q. I'mgoing to ask you -- these are the official minutes,
6 A. The resolution was to extend his contract. We voted that 6 correct?
7 down. 7 A. These are the official minutes.
8 Q. The resolution on the May 10 was certain recommendations by 8 Q. And itsays, the executive committee presented a
9 the executive committee, correct? 9 recommendation to the board that it pull the CEO position
10 A. Toextend his contract. 10 from the compensation recalibration study and to extend the
11 Q. Thisis -- Il use Mr. Cooke's version. This is 11 contract of the CEO with the following conditions. And
12 exhibit O. Executive committee. This is May 10, 2007. 12 there's one, two, three. All other benefits will remain as
13 The question remains, you say — are you testifying that 13 currently described in contract.
14 the board voted to not extend Mr. Moran's contract on any 14 That's a motion to approve specific terms for the
15 terms? 15 extension of contract, correct?
16 A. No. What I'm testifying is that the resolution given to us 16 A. To extend the contract, and with these terms.
17 by the executive committee was voted down. 17 Q. And with those terms. And that motion is just not
18 Q. Right. That does not mean that the contract of Michael 18 accepted, right?
19 Moran could not be adopted and signed on other terms, 19 A. That's correct.
20 correct? 20 Q. Anditdoesn't say -- it doesn't say, we are not going to
21 A. A different contract, you mean? 21 sign a contract with Mr. Moran, does it?
22 Q. Yes. 22 A. That's correct. It does not say that.
23 A. You mean the action of May 10 doesn't preclude the 23 Q. So your process, which - do you remember those meeting -
24 possibility of doing something different? 24 those notes of yours, you said, we're going to try and get
25 Q. Correct. 25 him a contract by July 7. We are going to have -- try to
674 676
1 A. Ithink|can say yes to that. It doesn't preclude it. 1 have a finished contract by October 10, 2007, so if there's
2 Q. Okay. May do something different. And by something 2 impasse, we can take board action?
3 different, you mean that vote does not mean you can't 3 A. |Ibelieve —-
4 negotiate different terms? 4 Q. Correct?
5 A. Atthat momentintime. 5 A. That's what the notes said.
6 Q. So this contract -- this motion here simply says we're not 6 Q. And so you anticipated that you might have a situation like
7 going to vote to approve these terms, right? 7 the recommendations for certain terms that the board would
8 A. Ifl had the motion - the resolution in front of me, | 8 reject, right?
9 could be more articulate. 9 A. No. Those notes were built before the recommendation
10 Q. |think you have two versions up there. You've got an 10 executive committee came in. Executive committee
11 exhibit 0? 11 recommendation happened after | had built those notes. And
12 A. Iknowldid; | can't find them. Do you know what the 12 those notes were just internal to me the way | thought the
13 exhibit number is? Exhibit O, did you say? 13 process might work.
14 Q. Yes. 14 Q. Canwe agree on May 10 you did not vote down any contract
15 A. Oh,sure. I'llfind it. 15 for Mr. Moran?
16 Q. Okay. 16 MR. COOKE: Asked and answered several times -
17 A. ExhibitO - 17 several times.
18 Q. Yeah. 18 THE COURT: He can ask him.
19 A. - does not have the resolution that I'm referring to. 19 BY MR. PARSONS:
20 Q. Onpage 4 outof 67 20 Q. The door was still - well, let me - how can | put it?
21 A. Where is the one that was distributed to the board at the 21 The door was still open for further contract negotiations,
22 meeting? That's not in here. 22 correct?
23 Q. Both the defense counsel and | have put in this -- the 23 A. The contract negotiations hadn't even begun.
24 minutes. And the minutes do not say - 24 Q. Negotiations had not begun, as of May 10. At what point
25 A. The minutes were after the fact. 25 were the negotiations planned to begin for Mr. Moran's
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1 contract? 1 cross-examination. He's an adverse witness.

2 A. |didn't have a plan aside from the notes that you've 2 BY MR. PARSONS:

3 mentioned. And those notes were not adopted by the board. 3 Q. ltdoesn't have --

4 Q. Are these your -- exhibit 68. Excuse me. 4 A. Adollar number.

5 A. That's not the one that | was referring to, no. 5 Q. Itdoesn't have adollar number. And it doesn't have any

6 Q. Well, exhibit 68 does set forth a plan that your 6 number — it doesn't talk about vacations. It doesn't talk

7 suggestions - a board-approved starting point should be 7 about benefits. It doesn't talk about a lot of key things,

8 provided to the incumbent no later than July 77 8 does it?

9 A. That's a summary of my thoughts. 9 A. The contract has a dollar number in it by reference because
10 Q. Okay. So other than this plan to start negotiations by 10 it references where the dollar number will be found.
11 July 7, are you aware of any other plan for the 11 Q. And that's — that's the point exactly that I'm making.
12 negotiations to start? 12 This contract refers to other documents?
13 A. I'mnot. But the executive committee might have been. 13 A. Onedocument, | think. Just one.
14 Q. They might have been. But for our purposes here, 14 Q. The compensation plan?
15 negotiations start July of 2007 - 15 A. Yes. And that was by his election. It was not that way
16 A. Wow. 16 earlier. But by his choice, his selection. He chose to
17 Q. - for Michael Moran's contract? 17 have it included --
18 A. No. You're trying to make me the dictator on the board. 18 THE COURT: Yeah. But that's not the question
19 I'm not. That's my note on what | thought might make 19 before you.
20 sense. It was not adopted by the board. 20 MR. PARSONS: Yeah.
21 Q. That's all I'm saying. | was -- I'm sorry, sir. This was 21 THE WITNESS: Just the one document that | know
22 your plan, Peter Barnes' plan, was it would start July, 22 of.
23 2007. And you're not aware of any other particular 23 BY MR. PARSONS:
24 starting date. That's all I'm asking. 24 Q. Anddo you know to interpret the compensation plan in terms
25 A. That's correct. 25 of vacations, accrued sick time, all that stuff, you have
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1 Q. Butas of May 10, negotiations have not started on that 1 to look at the personnel manual which defines those other

2 date. Mr. Barnes didn't hear any train leaving on May 107 2 terms?

3 A. Nottrue. 3 A. No,Ididn't know that.

4 Q. Defense counsel asked you whether you met face-to-face with 4 Q. Allright. Butyou are clear now that this contract -- you

5 a quorum, six other board members, to discuss the firing 5 have to look at other documents to understand the contract,

6 resolution. Do you remember him asking you the questions? 6 right?

7 A. Yes,sir 7 A. The compensation part | understand.

8 Q. Yousaid you didn't meet face-to-face, correct? 8 Q. Defense counsel asked you about the at will clause. He

9 A. Yes. 9 said you remain clear no other reason was given regarding
10 Q. Butyou recall you did talk with each of the six others by 10 the firing of Mike Moran -- or the termination of Michael
11 telephone, correct? 11 Moran, right? No reason was ever given?
12 A. |Ibelieveldid. Though | may have not talked to one and 12 A. That's correct.
13 thought | did. | talked to them on a routine basis. 13 MR. PARSONS: That's all | have. Thank you.
14 Q. Defense counsel asked you whether or not — | believe I'm 14 MR. COOKE: Nothing further. Thanks.
15 correct -- whether or not a contract -- the employment 15 THE COURT: Thank you, Mr. Barnes, you may step
16 contract with Mr. Moran referenced other documents. And -- 16 down.
17 MR. COOKE: | object to the form of the question. 17 THE WITNESS: Thank you, sir.
18 BY MR. PARSONS: 18 (Witness steps down at 2:53 p.m.)
19 Q. Well, let me just put it to you. The contract of 19 MR. PARSONS: We're going to -- you know what, we
20 Mr. Moran - it's exhibit 2, or exhibit A, doesn't have any 20 could get a witness completely done here. Mr. Rooker.
21 monetary figure. It's got no salary in it, right? 21 We're going to read this deposition. How many minutes is
22 MR. COOKE: It's been asked and answered in direct | 22 it? | think it's 25 minutes.
23 examination. We're going over a ground that Mr. Parson's 23 MR. COOKE: Mr. Rooker hasn't been established as
24 already plowed several days ago. 24 having been unavailable. He was out here in the courtroom
25 THE COURT: Well, this amounts to a 25 in the hallway the second day of trial. | don't think
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1 there's any foundation for reading in a deposition at this 1 MR. COOKE: Per Mr. Parsons's subpoena.
2 point. 2 MR. PARSONS: Your Honor, this would be helpful if
3 MR. PARSONS: At the time we took Mr. -- actually, 3 you give us a ruling on this. Because we have other
4 Mr. Cooke -- Mr. Barnes, you're welcome to stand down. 4 witnesses who are saying the same thing.
5 THE WITNESS: Can | go around? 5 THE COURT: |justdid. Look, | don't care. If
6 THE COURT: All right. 6 it's agreeable with Mr. Cooke, you can use his deposition.
7 MR. PARSONS: Your Honor, at the time Mr. Cooke 7 But because he's working in Lansing doesn't make him
8 took the deposition of Mr. Rooker, he said, this is the 8 unavailable. Because he doesn't care to drive to Manistee
9 deposition of -- 9 County doesn't make him unavailable. Subpoena him.
10 THE COURT: Wait, wait. Are you going to argue 10 MR. PARSONS: How about Mr. Cooke saying -- this
11 about something here? 11 is Mr. Cooke's words. He said for use for any permissible
12 MR. PARSONS: No. 12 purpose when he took his deposition.
13 MR. COOKE: Yes. 13 THE COURT: Okay.
14 MR. PARSONS: I've got a letter from Mr. Rooker 14 MR. PARSONS: That means Mr. Cooke agreed on the
15 saying he can't be here. 15 record, and now I'm surprised --
16 THE COURT: I'm going to let the jury go for the 16 THE COURT: No, he didn't agree to a de bene esse
17 day at this point. | have to go to Benzie County to hear a 17 deposition.
18 matter. 18 MR. PARSONS: Yes, he did. Yeah, he did.
19 Members of the Jury, don't discuss the case. 19 THE COURT: No.
20 Avoid any news accounts of the case. Leave your notes there 20 MR. PARSONS: He said, this is the deposition of
21 inthe jury room. Do we have everything in the booklets 21 Jim Rooker taken pursuant to notice in the above-captioned
22 yet, or not? 22 matter to be used --
23 MR. COOKE: Not everything is in evidence. 23 THE COURT: Right.
24 THE COURT: Then you'll hold onto those yet. Your 24 MR. PARSONS: -- for any and all purposes
25 notes will be secured. No one's going to read them. 25 permissible under the rules.
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1 They'll be back there for you tomorrow. I'll ask you to be 1 THE COURT: Right. | heard it the first time.
2 back at 9:15. And we'll get started shortly thereafter. 2 But the rules allow him to exclude his deposition as
3 Have a pleasant rest of the afternoon, and have a good 3 substantive testimony unless he's unavailable.
4 evening. 4 MR. PARSONS: Doesn't that leave us prejudiced by
5 (Jury exits courtroom at 2:55 p.m.) 5 alack of notice that he's going to claim that if he says
6 MR. PARSONS: Your Honor, Mr. Rooker is a witness 6 for any and all reasons.
7 inthis case. Mr. Cooke took his deposition, and Mr. Cooke 7 THE COURT: It doesn't prejudice you. You know
8 stated the following as his deposition began: This is the 8 which witnesses you want. Subpoena them.
9 deposition of Jim Rooker taken pursuant to notice in the 9 MR. PARSONS: All right. All right.
10 above captioned matter to be used for any and all purposes 10 Can | ask whether we have agreement on the record,
11 permissible under the rules. 11 Mr. Cooke will stipulate to Mr. Kielhorn's deposition being
12 THE COURT: Look, you haven't shown that he's 12 played at trial, or Mr. Sheehan's deposition. Mr. Kadlec is
13 unavailable. 13  with his wife who is extremely ill in Indiana.
14 MR. PARSONS: He's more than 100 miles, Your 14 THE COURT: Now, you may have an unavailable
15 Honor. | cannot force a subpoena on somebody more than 100 15 witness there, see?
16 miles away. He said he's unavailable. But more 16 MR. PARSONS: Mr. Kadlec.
17 importantly, Mr. Cooke - 17 THE COURT: The Court, in such a circumstance, may
18 THE COURT: You can't subpoena someone more than | 18 indeed rule -- in fact be compelled to rule -- that he's not
19 100 miles away? 19 available.
20 MR. COOKE: That's the Federal rule. 20 MR. PARSONS: All right. Could | ask, just --
21 MR. PARSONS: No, | don't think | can. 21 just a couple minutes - we won't hold you then, judge --
22 THE COURT: Sure, you can. Sure, you can. 22 we've gotten letters from Mr. Sheehan and Mr. Kielhorn
23 MR. COOKE: He was here second day of trial out in 23 saying they're in Lansing, they got official business, they
24 the hallway. 24 cannot -
25 MR. PARSONS: | know, he was. And | was. 25 THE COURT: Look, a lot of people don't like to
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1 testify at -- you know, it's a pain. It's disruptive of 1 THE COURT: Okay. All right.
2 theirlife. It's not a very comfortable process, as 2 MR. COOKE: So these are yours. It's the white
3 Mr. Barnes has found out. That's what subpoenas are for. 3 book.
4 Subpoenas can bring in people who say, you know, gee, I'd -- 4 THE COURT: This is Mr. Parsons'. What's that one
5 asthe late W.C. Fields once said, I'd really rather be in 5 say?
6 Philadelphia. | think maybe that's on his tombstone. 6 MR. COOKE: On the front it says Parsons
7 MR. PARSONS: All right. | think Mr. Cohl, and 7 Ringsmuth. The white one underneath your left hand.
8 Mr. Kielhorn, and Mr. Sheehan are not going to like me very 8 THE COURT: This is defendant's exhibits produced
9 much, but I'll subpoena them. 9 to plaintiff.
10 THE COURT: Sure. Look, | understand. You'd 10 MR. PARSONS: Okay.
11 rather have your witnesses come in voluntarily without a 11 THE COURT: | just saw defendant's exhibits. All
12 subpoena. | understand. You hand someone a subpoena, 12 right. Okay. Then this is probably right, then.
13 that's the first giant step in getting them into a foul 13 MR. COOKE: All right. So this one isn't -- this
14 mood. 14 one isn't plaintiff's exhibits either.
15 MR. PARSONS: Making enemies. Itis. Itis. And 15 MR. PARSONS: He must have switched them. I'm
16 they're a long ways away. All right. We have a -- we're 16 sorry. | don't know why we gave you that.
17 going to start -- we're going to have a full day tomorrow, 17 THE COURT: This isn't plaintiff's exhibits. The
18 so | will call these folks right now, tell them they have to 18 big one is plaintiffs exhibits.
19 be here. Thank you, Your Honor. 19 THE CLERK: Do you want that one, judge?
20 MR. COOKE: Thank you, Your Honor. 20 THE COURT: No. I'll just leave this one on the
21 May | ask, since we have so many witnesses, if | 21 desk. Sowe're set.
22 could have some sort of list of witnesses ahead of time, at 22 MR. PARSONS: Thank you, Your Honor.
23 least the night before. | have board members that have been 23 THE COURT: Other than that, it matches up pretty
24 sitting around for four days now that probably we could 24 good.
25 schedule them more efficiently. 25 MR. COOKE: Thank you.
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1 THE COURT: Look, I'll tell you this with all of 1 THE COURT: All right. We're adjourned.
2 your witnesses. I've said it before. Maybe no one was 2 (Court adjourned at 3:05 p.m.)
3 listening. All named defendants have a right to be here, 3 (Proceedings concluded.)
4 but I'm not ordering that they be here, except all witnesses 4
5 who are under subpoena, you don't have to keep them all 5
6 waiting out in the hallway. Particularly -- | mean, local 6
7 witnesses. If they're reasonably available on a phone call. 7
8 Now, if you're at that point where you think they're going 8
9 to be your next witness and it could be within the next 15 9
10 minutes, have someone give them a call. 10
11 Okay. One other thing. | don't have in 11
12 defendant's booklets, whatever Z was, | have something 12
13 entirely different as Z. 13
14 MR. COOKE: Zis the July 12 minutes. 14
15 THE COURT: I have as defendant's exhibit Z a memo 15
16 to Charles Clarke from Ruth Meikle, the subject is the 2006 16
17  budget request. | do not have double -- what -- double F, 17
18 and everything beyond. So if you can take care of that for 18
19 me by tomorrow, I'd appreciate it. 19
20 MR. COOKE: May | see your book, then, and I'll 20
21 turnit back in? 21
22 THE COURT: Sure. Oh, am | in the wrong -- 22
23 MR. COOKE: This is Mr. Parsons'. 23
24 MR. PARSONS: That must have been what you brought | 24
25 to the final settlement conference. 25
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