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The Court orders that the motion for reconsideration is DENIED. 

Hood, J. 

I vote to DENY the prosecution's motion for reconsideration where the prosecution has failed to 
demonstrate "a palpable error by which the court and the parties" were misled at the time this Court 
issued its opinion on April 18, 2017. MCR 7.215(1)(1); MCR 2. l 19(F)(3). I acknowledge that this case 
presents significant issues impacting voting rights for the citizenry of this state. Specifically, the 
Fifteenth Amendment to the United States Constitution expressly provides that "[t]he right of citizens of 
the United States to vote shall not be denied or abridged by the United States or by any State . .. " As 
the Michigan Supreme Court has observed, "the right to vote is an implicit fundamental political 
right[.]" In re Request for Advisory Opinion Regarding Constitutionality of 2005 PA 71, 479 Mich 1; 
16; 740 NW2d 444 (2007) (footnote, quotation marks and citation omitted) . The Michigan Supreme 
Court has also recognized that "a citizen has a constitutionally protected right to participate in elections 
on an equal basis with other citizens in the jurisdiction." Id. (footnote, citation and quotation marks 
omitted). The citizens of the City of Detroit are free to elect their chosen representatives, even if an 
individual they select has been convicted of a criminal offense. However, the simple fact remains that I 
am not persuaded that this Court's decision of April 18, 2017 warrants reconsideration. 

Servitto, J. 

I vote to deny reconsideration. Once again, while the trial judge abused his discretion in failing 
to set aside the plea agreement once he determined that he could not abide by the prosecutor's terms, 
since a majority of the agreement's terms have been fulfilled, it would now be fundamentally unfair to 
set aside the plea. 
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Riordan, P .J ., would grant reconsideration. 

I would grant the motion for reconsideration as Plaintiff-Appellant has demonstrated palpable 
error. 

I agree with the Plaintiff-Appellant that resignation, withdrawal, or forbearance from holding a 
public office may be part of a plea agreement. However, because of the separation of powers doctrine, 
that resignation, withdrawal, or forbearance may not be imposed involuntarily by the executive or 
judicial branches of government against a member of the Legislature. The Michigan Constitution 
provides that "[n]o person exercising powers of one branch shall exercise powers properly belonging to 
another branch except as expressly provided in this constitution." Const 1963, art 4, § 16; Const 1963, 
art 3, § 2. See also Hammel v Speaker of the House of Representatives, 297 Mich App 641 , 646; 825 
NW2d 616 (2012); Mich Taxpayers United, Inc v Governor, 236 Mich App 372, 379; 600 NW2d 401 
(1999). Cf. Powell v McCormack, 395 US 486; 89 S Ct 1944; 23 L Ed 2d 491 (1969); United States v 
Richmond, 550 F Supp 605 (ED NY, 1982). Despite this court's opinion stating that Senator Smith, "it 
is believed, indicated an intention to not run for public office during his probationary period," I do not 
see anything in the trial court record that he voluntarily agreed to that condition. While the record is 
replete with references to the plea agreement, Senator Smith was never questioned, on the record, 
regarding whether he was voluntarily resigning and forbearing a future run for public office or whether 
he was being forced to do so in order to avoid further prosecution in this matter. At sentencing, the trial 
court read the tenns of the plea agreement to Senator Smith and then asked him if he understood that the 
prosecutor would "dismiss Counts II, Ill and IV in exchange for his plea of guilty" and for a sentence set 
out in a plea agreement between the parties. To which, Senator Smith responded, "Yes, your Honor." 
This colloquy does not reflect a voluntary resignation and forbearance of public office by Senator Smith. 

Likewise, contrary to the trial court's assertion, there is nothing in the record that supports its 
conclusion that there was "prosecutorial domination" over Senator Smith "through forced resignation" 
or that there was a usurpation of the Legislature's right to discipline its own member. Nor, as the trial 
court stated, was the people's right to have him serve as their state senator infringed upon. Senator 
Smith was free to accept or reject the prosecution's plea offer just as he always could choose to continue 
to serve or not serve in the Michigan State Senate or pursue any other public office. 

There is no absolute constitutional right for the electorate to choose any person of their liking to 
serve in public office. Even if elected, a citizen of the United States, and a citizen of Michigan, is free to 
decline to serve in office. Likewise, a citizen is entitled to freely resign from elected office, as Senator 
Smith may have chosen to do as part of his now-vacated plea agreement. By analogy, the United States 
Supreme Court stated in US Civil Serv Comm v Nat 'I Ass 'n of Letter Carriers, AFL-CIO, 413 US 548, 
567; 93 S Ct 2880, 2891; 37 L Ed 2d 796 (1973), ' 'Neither the right to associate nor the right to 
participate in political activities is absolute .... " In that case, the Supreme Court upheld as 
constitutional § 9(a) of the Hatch Act, 5 USC § 7324(a)(2), which, inter alia, barred specified federal 
employees from holding a party office or working at voting polls. US Civil Serv Comm, 413 US at 550-
551, 568, 580-581. The Court characterized the provision as unquestionably valid and upheld as 
constitutional a statute that "in plain and understandable language . . . forbade activities such as . . . 
becoming a partisan candidate for, or campaigning for, an elective public office . . . ." Id. at 556. 
Likewise, in Broadrick v Oklahoma, 413 US 601 ; 93 S Ct 2908; 37 L Ed 2d 830 (1973), the Supreme 
Court ruled that a state can restrict the partisan political activities, including becoming a candidate for 
nomination or election to any paid public office, of its classified civil servants without running afoul of 
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the employee' s First Amendment rights. "There is little doubt that the state can impose constitutionally 
permissible limitations on the partisan political activities of its employees." Krisher v Sharpe, 763 F 
Supp 1313, 1318 (ED Pa, 1991).1 

No one was in a better position than Senator Smith to weigh the benefits of assenting to the plea 
agreement or the potential downside of rejecting it and, after weighing those options, he simply may 
have chosen to resign and agreed not to seek public office for five years. The trial court should not have 
taken his freedom of choice away from him sua sponte. Because of this, the matter is not moot, and it 
should be remanded to the trial court for a determination whether Senator Smith voluntarily agreed to 
the terms of the plea agreement. If Senator Smith submits that he did not freely agree to the terms 
requiring resignation and forbearance of public office, the Plaintiff-Appellant should be allowed to 
pursue any remaining criminal charges it deems appropriate against the Defendant. 

1 Similarly, in Giglio v Supreme Court of Pennsylvania, 675 F Supp 266 (MD Pa, 1987), a person 
unsuccessfully challenged the constitutionality of a Pennsylvania Supreme Court ruling that forbade him 
for running for the office of district justice while employed as a state probation officer. Krisher v 
Sharpe, 736 F Supp at 1318. Also, in Adams v Supreme Court of Pennsylvania, 502 F Supp 1282 (MD 
Pa, 1980), a judge unsuccessfully challenged the constitutionality of a Pennsylvania law requiring him to 
resign his office when he became a candidate for Congress. 
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