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 On order of the Court, the application for leave to appeal the January 23, 2014 
judgment of the Court of Appeals and the application for leave to appeal as cross-
appellant are considered.  Pursuant to MCR 7.302(H)(1), in lieu of granting the 
application for leave to appeal, we REVERSE the judgment of the Court of Appeals.  The 
Court of Appeals erred in holding that plaintiff Hastings Mutual Insurance Company 
(“Hastings Mutual”) did not have a duty to defend defendant Mosher Dolan Cataldo & 
Kelly, Inc. (“Mosher Dolan”) in the underlying arbitration case.  The duty to defend is 
broader than the duty to indemnify.  American Bumper and Mfg Co v Hartford Fire Ins 
Co, 452 Mich 440, 450 (1996).  An insurer has a duty to defend, despite theories of 
liability asserted against the insured that are not covered under the policy, if there are any 
theories of recovery that fall within the policy.  Id. at 451.  In this case, the claimants in 
the underlying arbitration case alleged water damage to personal property that was not 
excluded from coverage by any of the exclusions in Hastings Mutual’s policy.  Therefore, 
although the Fungi Exclusion excluded coverage for some of the claims asserted in the 
underlying arbitration case, Hastings Mutual had a duty to defend Mosher Dolan.  And, 



 
 

I, Larry S. Royster, Clerk of the Michigan Supreme Court, certify that the 
foregoing is a true and complete copy of the order entered at the direction of the Court. 
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because Hastings Mutual had a duty to defend, it is not entitled to restitution.  We 
REMAND this case to the Oakland Circuit Court for further proceedings consistent with 
this order and the February 14, 2013 judgment of the Court of Appeals (Court of Appeals 
Docket No. 296791).  The application for leave to appeal as cross-appellant is DENIED, 
because we are not persuaded that the questions presented should be reviewed by this 
Court. 
 
 


