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On order of the Court, the application for leave to appea the November 30, 2004
orders of the Court of Appealsis considered and, pursuant to MCR 7.302(G)(1), in lieu of
granting leave to appeal, we REMAND this case to the Court of Appeas for
consideration as on leave granted.

MARKMAN, J., concurs and states as follows:

| concur in the decision to remand this case to the Court of Appeals for
consideration as on leave granted. | write separately only to offer additional guidance to
that court.

MCL 765.28(1) was amended on April 1, 2003, and provides, in pertinent part:

After the default is entered, the court . . . shall give each surety
Immediate notice not to exceed 7 days after the date of the failure to appear.
The notice shall be served upon each surety in person or left at the surety’s
last known business address. [Emphasis added.]



The Legidature’s use of the word “shall” in a statute “indicates a mandatory and
imperative directive.” Burton v Reed City Hosp Corp, 471 Mich 745, 752 (2005). Here,
defendant Shepard failed to appear for sentencing on September 9, 2003. Thus, the
mandatory language of the amended statute applied to his case. Yet the trial court did not
provide notice to the surety until March 16, 2004—well after the required seven-day
notice period had elapsed. The trial court reduced the amount to be forfeited from
$20,000 (the original amount of the bond) to $18,400 as a proportiona reduction in
response to its delay.

On remand, the Court of Appeals should consider the statute, and whether the trial
court’s decision to simply reduce the amount forfeited under the bond fully comports
with the requirements of the statute.

I, Corbin R. Davis, Clerk of the Michigan Supreme Court, certify that the
foregoing is atrue and complete copy of the order entered at the direction of the Court.
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