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Defendant was convicted, on an aider and abettor theory,
of (1) delivery of 225 grams or more but less than 650 grams
of a mixture containing cocaine®' and with (2) conspiracy to
commit that offense.?

We granted leave to determine

whether knowledge of the amount of the controlled

IMCL 333.7401(2) () (ii).

MCL 750.157a.



substance was a necessary element of the delivery

and conspiracy charges, and, i1If so, whether the

prosecution’s evidence was insufficient to prove

this element and whether the omission of i1t from

the jury instructions deprived defendant of a fair

trial.?

As explained below, we conclude that the amount of a
controlled substance is an element of a delivery offense, but
that knowledge of the amount i1s not an element of a delivery
charge. However, consistent with People v Justice (After
Remand), 454 Mich 334; 562 NW2d 652 (1997),and Apprendi v New
Jersey, 530 US 466; 120 S Ct 2348; 147 L Ed 2d 435 (2000), we
also hold that knowledge of the amount of a controlled
substance is an element of a conspiracy to deliver charge.

I. Evidence Presented at Trial

An undercover state police officer testified that 1iIn
early 1996 he purchased crack cocaine six times from Monolito
Blackstone. As detailed below, the officer told the jury that
defendant assisted Blackstone in completing a seventh sale.

On March 19, 1996, the officer visited Blackstone’s
apartment and advised that he wished to purchase ten ounces*
of cocaine. Blackstone began making phone calls. Jimmy Mass,

who lived across the hall, then arrived. Blackstone told Mass

he needed “ten ounces” and asked 1t he knew anyone who they

3462 Mich 877 (2000).
“Ten ounces is roughly 280 grams.
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“could get ten ounces from.” Mass said “you should have told
me earlier” and began making telephone calls from Blackstone’s
bedroom. He then returned and advised Blackstone that “his
man was not there.”

On March 25, 1996, the officer again phoned Blackstone
and indicated that he still wanted to purchase ten ounces of
cocaine. Blackstone told the officer to meet him the next
morning at his apartment. At that meeting, Blackstone made a
phone call and advised he would have to travel to Detroit to
get the cocaine. Before the meeting ended the officer gave
Blackstone $3,700, one half of the agreed upon price as a down
payment, and they agreed to meet in the afternoon. At 2:00
that afternoon the officer was told by Mass that Blackstone
was not coming back, but that he would direct the officer to
a meeting place with Blackstone. The officer responded by
expressing some hesitation about that arrangement, and
indicated he wanted to speak with Blackstone. To facilitate
this, Mass took the officer to his own apartment where he
telephoned Blackstone and handed the phone to the officer. In
that conversation, Blackstone told the officer that the police
had followed him to Detroit and that defendant would bring him
to a place where the sale could be completed. Mass and the
officer then got into the officer’s car, and, under Mass~’

direction, they drove to a house 1iIn Monroe. As they



proceeded, Mass gave the directive to the officer to pull over
because he believed a car had been following them. Moreover,
when the officer for his part indicated that things did not
seem right, Mass reassured him that Blackstone had the
officer’s “stuff” and that “that part of it was straight.”
Mass also confided to the officer that if Blackstone had taken
him with him to Detroit that he would have made sure the
police did not follow.

Upon arrival at the house, Mass got out of the car and
began looking up and down the street in the manner of a
lookout. Meanwhile Blackstone came out from behind the house,
got In the car, and handed the officer a package and said
“here is your ten ounces.” The officer then paid Blackstone
the balance of the purchase price, and drove off alone
leaving Mass and Blackstone together 1iIn front of the
residence.

At the close of the prosecution’s case, defense counsel
moved for a directed verdict with regard to the delivery and
conspiracy charges. The trial court denied the motion stating
that a question of fact existed for the jury. Defendant did
not testify or present any evidence. In his closing argument
defense counsel argued that Mass was a “sad sack, who should

pick better friends” but that he had only been present [when

SLater testing showed the cocaine weighed 246.4 grams.
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Blackstone had delivered the drugs] and was not part of any
conspiracy. Following jury instructions,® the jury convicted
Mass as charged on both counts.’
I11. The Court of Appeals Opinion resolving defendant’s appeal
The Court of Appeals affirmed defendant”s convictions in
a divided opinion.® The majority rejected defendant’s claim
that the evidence was insufficient because the prosecution had
presented no evidence that he had knowledge of the quantity of
cocaine to be delivered. It concluded that knowledge of the
amount of cocaine was not an element of either the delivery
charge or the conspiracy charge. The Court also rejected

defendant’s assertion that People v Justice, supra, required

®Defense counsel’s sole jury instruction objection
concerned the giving of a circumstantial evidence instruction.

The trial court found substantial and compelling reasons
to depart from the presumptive twenty- to thirty-year
sentences and imposed a ten- to twenty-year sentence for each
conviction. The prosecutor appealed the sentences and the
Court of Appeals reversed and remanded for resentencing.
Unpublished opinion per curiam, issued April 14, 1998 (Docket
No. 203651). The Court of Appeals held that the trial court
had failed to specifically articulate reasons why the factors
it 1dentified provided “substantial and compelling” reasons to
except the sentences from the presumptive sentences. It also
held the trial court had failed to articulate additional
justification for the extent of the departure. The Court
indicated that i1t was conceivable that a departure sentence

would be appropriate at resentencing. The trial court
postponed resentencing defendant until further order of the
Court. It appears the trial court i1s awaiting resolution of

defendant’s appeal iIn this Court before going forward with the
resentencing.

8238 Mich App 333; 605 NW2d 322 (1999).
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proof of knowledge of the quantity of controlled substances
for a conspiracy conviction. Alternatively, the majority said
that, even 1T Justice required the prosecutor to prove that
defendant knew the quantity of cocaine involved to support the
conspiracy conviction, the evidence was sufficient to show
that Mass knew the quantity of cocaine to be delivered.

The Court also iIndicated there was no flaw in the jury
instructions, even though the iInstructions did not appraise
the jury that the prosecution had to prove that defendant knew
the quantity of cocaine involved in the transaction. It
concluded that, because knowledge of the quantity of drugs is
not an element of the crimes charged, the jury instructions
did not constitute error. Alternatively, the majority
indicated that i1t knowledge was an element, any error had been
forfeited where there had been no objection to the
instructions and the alleged error was not outcome
determinative.

Judge Hoekstra dissented with respect to the conspiracy
conviction because he believed Justice required the
prosecution to prove defendant had the specific intent to
deliver the statutory amount of at least 225 grams. He opined
that conspiracy was a different offense than delivery and
that, while knowledge of the quantity of drugs involved is not

an element of a possession charge, It iIs an element of a



conspiracy charge. Judge Hoekstra concluded that defendant
was entitled to a new trial regarding his conspiracy
conviction because the jury 1instructions regarding this
offense neglected to include one of its elements.
I11. Standards of Review

Whether knowledge of the amount of a controlled substance
IS a necessary element of a crime i1s a legal question and we
review legal questions de novo. People v Morey, 461 Mich 325,
329-330; 603 Nw2d 250 (1999).

The test for determining whether evidence was sufficient
to establish an element of a crime is found iIn People v
Hampton, 407 Mich 354, 365-368; 285 NW2d 284 (1979). The test
requires us to view the evidence in a light most favorable to
the prosecution to determine whether a rational trier of fact
could have found the element of the crime was proven beyond a
reasonable doubt. 1d.°

We review fTorfeited error, such as the failure to
instruct a jury regarding one element of an offense, to
determine whether “the error seriously affected the fairness,
integrity, or public reputation of judicial proceedings.”
People v Carines, 460 Mich 750, 774; 597 Nw2d 130 (1999). We

reverse if i1t did.

This test 1is more exacting than the former ‘“any
evidence” standard that Hampton disapproved. Id.
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IV. This Court’s Opinion in People v Justice'

In Justice the defendant had been charged with conspiring
with another to possess with the intent to deliver more than
650 grams of cocaine and was also charged with conspiring with
yet another person to possess with the intent to deliver more
than 225 grams but less than 650 grams of cocaine. The
prosecution had presented evidence at the preliminary
examination of several deliveries of cocaine that were
aggregated to reach the charged amounts.

In the course of determining that the prosecution had
presented sufficient evidence to justify binding over the
defendant for trial, this Court stated: (1) there had to be
probable cause to believe that the defendant and the
coconspirator shared the specific intent to accomplish the
substantive offenses charged and (2) that the evidence showed
that the defendant and the coconspirator had a specific intent
to deliver the statutory amount as charged. Justice,
supra. at 337.

The Court stated its holding as follows:

To be convicted of conspiracy to possess with
intent to deliver a controlled substance, the
people must prove that (1) the defendant possessed

the specific intent to deliver the statutory
minimum as charged, (2) his coconspirators

The Court’s opinion in Justice was authored by Justice
Riley and joined by Justices Weaver, Boyle, Brickley, and
Chief Justice Mallet.



possessed the specific intent to deliver the
statutory minimum as charged, and (3) the defendant
and his coconspirators possessed the specific
intent to combine to deliver the statutory minimum
as charged to a third person. [Id. at 349
(emphasis added).]™4

V. Whether Knowledge of the Amount of a Controlled Substance
iIs a Necessary Element of a Delivery Charge?

MCL 333.7401(1) provides:

Except as authorized by this article, a person
shall not manufacture, create, deliver*?, or
possess with intent to manufacture, create, or
deliver a controlled substance, a prescription
form, an official prescription form, or a
counterfeit prescription form. A practitioner
licensed by the administrator under this article
shall not dispense, prescribe, or administer a
controlled substance for other than legitimate and
professionally recognized therapeutic or scientific
purposes or outside the scope of practice of the
practitioner, licensee, or applicant.

Subsection (2) establishes four ranges: (1) if less than
Titty grams are involved, a defendant faces a sentence of not
less than one year nor more than twenty years or lifetime

probation; (2) if fifty grams or more but less than 225 grams

1Justice Cavanagh dissented. He indicated that he agreed
with the majority that to bind defendant over for trial the
prosecution had to show defendant and the coconspirator shared
the specific intent to accomplish the substantive offenses,
but he dissented because the majority did not require that
both conspirators possess the specific intent to deliver the
charged amounts from the time of the Tformation of the
conspiratorial agreement. 1d. at 363.

2The terms “deliver” and “delivery” mean ‘“the actual,
constructive, or attempted transfer from 1 person to another
of a controlled substance, whether or not there iIs an agency
relationship.” MCL 333.7105(1).
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are involved, a defendant faces not less than ten years nor
more than twenty years; (3) 1t 225 grams or more but less than
650 grams are involved, a defendant faces not less than twenty
years nor more than thirty years; and (4) if 650 grams or more
are involved, a defendant faces life or any term of years not
less than twenty years.'® Hence, subsection (2) increases the
applicable prison term as the amount of the controlled
substance iIncreases.

A plain reading of MCL 333.7401 makes the amount of a
controlled substance an element of a delivery offense. The
amount is an element because the level of crime iIs dependent
upon application of subsection 2. Indeed, not until
subsection (2) does the statute specifically refer to crimes,
“felonies” In this case, that depend on the weight of the
controlled substance involved. Moreover, the MCL 333.7401(2).

phrase “[a] person who violates this section suggests
the determination whether a crime has been committed involves

application of both subsections (1) and (2).*

3See, e.g., People v Daniel, 462 Mich 1; 609 Nw2d 557
(2000); People v Fields, 448 Mich 58; 528 Nw2d 176 (1995).

YFurther support of the conclusion that quantity is an
element of the delivery offense i1s the related possession
statute, MCL 333.7403, which is similarly structured as MCL
333.7401. Subsection (2) of MCL 333.7403 differentiates
between misdemeanors and felonies. Thus, under MCL 333.7403,
one cannot determine the level of crime committed (felony or
misdemeanor) unless one examines subsection (2).
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It is even more evident that subsection (2) of MCL
333.7401 entails the elements of separate offenses because
subsection (2) covers various drug types as well as
prescription forms. For example, within subsection (2)(a),
the elements of the offense are described as they relate to
schedule 1 or 2 drugs, while subsection (2)(b) describes a
separate offense as it relates to schedule 3 drugs, and
subsection (2)(c) describes the offense as i1t relates to
schedule 4 drugs. All these textual clues support the
conclusion that the amount and nature of controlled substances
are elements of a delivery offense under MCL 333.7401.%

Having determined that quantity is an element of the

delivery offense, we turn to the question whether knowledge of

®1n contrast, under the federal counterpart, 21 USC 841,
subsection (b) provides ‘“any person who violates subsection
(a) of this section . . . .” (Emphasis added.) This phrase
shows that the crime is articulated in subsection (a), while
subsection (b) specifies how a person who violates subsection
(a) 1s to be sentenced. Clearly, MCL 333.7401 1s
distinguishable from 21 USC 841 on this structural difference.
Historically, federal courts have construed 21 USC 841 as
providing that “the quantity of drugs involved . . . iIs not a
substantive element of the crime which must be charged and
proved at trial.” United States v Dorlouis, 107 F3d 248, 252
(CA 4, 1997) (emphasis added). However, as explained in part
ViIl of this opinion, Apprendi has changed this. The
concurrence’s overreliance on federal case law fails to
appreciate the fact that in Michigan, pursuant to our statute,
the amount of a controlled substance is part of a delivery
offense, whereas under the fTederal statute, apart from
Apprendi, this is not the case. Hence, we disagree that the
instant case iIs “indistinguishable” from those addressed by
federal conspiracy law. Slip op, p 7.
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the amount is an element of a delivery offense.

The Court of Appeals held that knowledge of the amount of
cocaine involved is not an element of a charge of delivery of
cocaine, citing People v Cortez, 131 Mich App 316, 331; 346
NwW2d 540 (1984),'* and People v Northrup, 213 Mich App 494,
498; 541 NW2d 275 (1995).%

It is also the case that this Court stated as follows iIn
People v Quinn, 440 Mich 178, 189; 487 Nw2d 194 (1992):

[A] defendant need not know the quantity of

narcotics to be found guilty of possession of a

controlled substance wunder MCL 333.7401; MSA

14.15(7401) .

We hold, consistent with the text of the statute, the
Court of Appeals holdings, and our prior statement in Quinn,
that knowledge of the amount of a controlled substance is not
an element of a delivery charge.'® This holding is, of course,
consistent with the fact that delivery of a controlled
substance i1s a general intent crime. People v Maleski, 220

Mich App 518, 522; 560 NW2d 71 (1996).

V1. Sufficiency of the Evidence Regarding the Delivery
Conviction

*Remanded on other grounds 423 Mich 855 (1985).

"Accord People v Hamp, 170 Mich App 24, 35; 428 Nw2d 16
(1988), vacated in part 437 Mich 865 (1990).

8As explained later in this opinion, we are satisfied
that Apprendi is inapplicable to this conclusion so long as
the jury does in fact determine as it did here, the amount of
controlled substances that was actually delivered.
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Defendant cites the following language from People v
Turner, 213 Mich App 558, 568; 540 Nw2d 728 (1995):

To support a finding that a defendant aided
and abetted a crime, the prosecutor must show that
(3) the defendant intended the commission of

the crime or had knowledge that the principal

intended its commission at the time he gave aid and

encouragement.

Defendant argues from this language that the evidence may
show he intended a cocaine delivery, but that the evidence was
insufficient to show he intended the crime of delivery of at
least 225 grams of cocaine or had knowledge Blackstone
intended to deliver at least 225 grams of cocaine at the time
he aided the delivery.

The aiding and abetting statute, MCL 767.39 provides:

Every person concerned in the commission of an
offense, whether he directly commits the act
constituting the offense or procures, counsels,
aids, or abets in i1ts commission may hereafter be
prosecuted, indicted, tried and on conviction shall

be punished as i1f he had directly committed such

offense.

The ““requisite intent” for conviction of a crime as an
aider and abettor “iIs that necessary to be convicted of the
crime as a principal.” People v Kelly, 423 Mich 261, 278; 378
Nw2d 365 (1985). Accordingly, 1t was enough for the
prosecution to show that Mass, as with the principal offender

Blackstone, knowingly delivered or aided in the delivery of

some amount of cocaine, as long as the jury later determined

13



that at least 225 grams of cocaine were iIn fact delivered.
The prosecution simply did not need to show that defendant
knew that the amount of cocaine involved in the instant
delivery was at least 225 grams to secure Blackstone’s
delivery conviction or Mass” conviction for aiding and
abetting in the delivery of at least 225 but less than 650
grams of cocaine. Conviction of a crime as an aider and
abettor does not require a higher level of intent with regard
to the commission of the crime than that required for
conviction as a principal. 1Id. To the extent that the cited
language from Turner may suggest otherwise, it is disapproved.

Because the evidence showed defendant knew he was aiding
and abetting Blackstone in a delivery of cocaine and the
amount of cocaine delivered exceeded 225 grams, the evidence
was sufficient to convict defendant of delivery of 225 grams
or more but less than 650 grams of cocaine.

V11. Whether Knowledge of the Amount of the Controlled
Substance was a Necessary Element of the Conspiracy to
Delivery Charge?

MCL 750.157a provides:

Any person who conspires together with 1 or
more persons to commit an offense prohibited by
law, or to commit a legal act in an illegal manner
is guilty of the crime of conspiracy punishable as
provided herein

Conspiracy 1is a specific-intent crime, because it

requires both the intent to combine with others and the intent
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to accomplish the i1llegal objective. People v Carter, 415
Mich 558, 567-568; 330 NwW2d 314 (1982).%°

As previously indicated, one of the charges defendant
faced was conspiring with Blackstone to deliver 225 grams or
more but less than 650 grams of cocaine.

In Justice this Court held that to be convicted of
conspiracy to possess with intent to deliver a controlled
substance, the prosecution had to prove that (1) the defendant
possessed the specific intent to deliver the statutory minimum
as charged, (2) his coconspirators possessed the specific
intent to deliver the statutory minimum as charged, and (3)
the defendant and his coconspirators possessed the specific
intent to combine to deliver the statutory minimum as charged
to a third person. Id. at 349.

This Court specifically held that a defendant could not

be guilty of conspiring to possess with the intent to deliver

®While we do not dispute the concurrence’s point that the
agreement necessary to form a conspiracy does not rise to the
level of the “meeting of the minds” concept from contract law,
the statute does require an agreement to commit a prohibited
offense. IT no such agreement is reached, the conspiracy
statute has not been violated. Thus, although the government
need not prove commission of the substantive offense or even
that the conspirators knew all the details of the conspiracy,
US v Rosa, 17 F3d 1531, 1543 (CA 2, 1994), it must prove that
“the intended future conduct they . . . agreed upon include[s]
all the elements of the substantive crime.” US v Rose, 590
F2d 232, 235 (CA 7, 1978). Here, the substantive crime
involved at least 225 grams of cocaine. Thus, the prosecution
was required to show the defendant agreed to deliver, not just
any amount, but at least this amount.

15



more than 650 grams of cocaine unless the prosecution was able

to prove beyond a reasonable doubt, not jJust that the

defendant had conspired to possess with an intent to deliver

some amount of cocaine, but rather, had conspired to possess

with an intent to deliver the statutory minimum of 650 grams.
The Court of Appeals majority stated:

A reasonable interpretation of the phrase,
"the specific intent to deliver the statutory
minimum as charged,” 1is that the defendant must
possess the specific iIntent to deliver the
controlled substance, and that the quantity of the
substance must then meet the statutory minimum. To
interpret this phrase to require proof that the
defendant knew the exact quantity of the controlled
substance would lead to unreasonable results. For
example, a defendant could be found guilty of a
delivery offense without knowing how much cocaine
was involved, while avoiding all criminal liability
for conspiracy merely because, although he knew
that he was agreeing to deliver cocaine, he did not
know how much cocaine was to be delivered. Or, a
defendant could avoid conspiracy liability because,
although he knew the rough extent of the amount of
cocaine involved In a drug transaction, he did not
know the exact measurement with scientific
precision, 1i1.e., whether 224 or 226 grams of
cocaine were involved. [Id. at 337.]

We are unable to agree with the Court of Appeals
interpretation of this Court’s holding iIn Justice. This
Court’s holding unambiguously calls for the prosecution to
prove (Iin a conspiracy to possess with intent to deliver
charge), not just that the defendant conspired to possess with
intent to deliver some or any amount of cocaine, but “the

statutory minimum as charged.”
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We also disagree with the Court of Appeals that

a defendant could be found guilty of a delivery

offense without knowing how much cocaine was

involved, while avoiding all criminal liability for
conspiracy merely because, although he knew that he

was agreeing to deliver cocaine, he did not know

how much cocaine was to be delivered. Id.

This analysis i1s In error because it fails to recognize
that if one conspires to deliver an unspecified amount of
cocaine one would, at a minimum, be guilty of conspiring to
deliver less than fifty grams of cocaine. Thus, a defendant
would not, as stated by the Court of Appeals, “avoid all
criminal liability”; rather, he would be convicted of a felony
and could face a twenty-year term of incarceration.

We further disagree with the Court of Appeals that

a defendant could avoid conspiracy liability

because, although he knew the rough extent of the

amount of cocaine involved iIn a drug transaction,

he did not know the exact measurement with

scientific precision, i.e., whether 224 or 226

grams of cocaine were involved. 1d. at 337.

Once again, this analysis is flawed. |If the prosecution
proved to a jury that a defendant had conspired to deliver a
significant amount of cocaine, but the jury was not sure if
the defendant knew 224 grams or 226 grams were involved, the
Jury would properly convict such a defendant of conspiracy to
deliver more than 50 grams but less than 225 grams of cocaine.

Such a defendant would not avoid conspiracy liability.

Rather, such a defendant would be properly convicted of a

17



felony and would face at least a presumptive ten- to twenty-
year term of incarceration.?

Further, the Court of Appeals analysis improperly
suggests that a conspiracy conviction must be tied to the
amount of cocaine that was eventually delivered. This will
not always be the case. The gist of a conspiracy is the
unlawful agreement. People v Asta, 337 Mich 590, 611; 60 Nw2d
472 (1953). Indeed, the purpose of the conspiracy need not be
accomplished. 1d. 1In People v Denio, 454 Mich 691, 712; 564
Nw2d 13 (1997), this Court noted that i1t has “repeatedly held”
that conspiracy is separate and distinct from the substantive
crime that is its object. The Court of Appeals erroneous
assumption that the amount of cocaine actually delivered is
the amount a defendant conspired to deliver could, iIn some
instances, improperly work to a drug dealer’s benefit. For
example, 1f wiretap evidence showed a drug dealer asked
someone to help him deliver 700 grams of cocaine and the
person agreed (and both parties actually intend to deliver 700
grams), such a person would be guilty of conspiring to deliver

more than 650 grams of cocaine, even If no sale took place or

2°To reiterate, the prosecution is not required to show
the defendant knew the precise or specific amount. However,
if the prosecution charges a defendant with conspiracy to
deliver a controlled substance above the lowest amount of less
than 50 grams, it must submit evidence showing the defendant
agreed to commit the more serious offense.

18



if the amount of cocaine that was actually delivered turned
out to be less than 650 grams.?!

The prosecution argues that Justice should not be
applicable here because (1) the crime charged in Justice was
the specific intent crime of possession with intent to
deliver,?? whereas the crime herein was the general intent
crime of delivery, and (2) Justice involved multiple small
transactions that were aggregated, whereas the case at bar
involved only one transaction.® It has also been suggested
that Justice was wrongly decided and that we should hold that
knowledge of the amount of a controlled substance i1s not an

element of a conspiracy offense.?® We find unpersuasive these

21

2?2While delivery of a controlled substance is a general
intent crime, People v Maleski, supra, possession with intent
to deliver is a specific intent crime. People v Crawford, 458
Mich 376, 417, n 19; 582 Nw2d 785 (1998) (Boyle, J.,
dissenting).

2The prosecutor indicates that the overall objective of
a conspiracy case which involves numerous deals is not as
clear i1n cases involving one transaction, so the “additional
element of intent in those cases is justified.”

2We agree that such a holding might be supported by
United States v Feola, 420 US 671; 95 S Ct 1255; 43 L Ed 2d
541 (1975), where the United States Supreme Court held the
crime of conspiracy to assault a federal officer did not
require a criminal intent greater than that necessary to
convict for the substantive offense of assaulting a federal
officer. Feola is neither directly on point nor controlling.
In contrast, People v Justice is on point and controlling,
absent a decision to overrule the case. Indeed, 1In Feola a
holding that knowledge was an element would have led to
(continued...)
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criticisms of and efforts to distinguish Justice. We are
satisfied that Justice properly concluded that knowledge of
the amount of a controlled substance is an element of the
crime of conspiracy to deliver a controlled substance, and
that this holding is consistent with a correct interpretation
of our controlled substance and conspiracy statutes.® This
IS because our conspiracy statute, MCL 750.157a, makes it a
crime to conspire with another to commit “an offense.” And,
as previously explained, there are four separate delivery
offenses depending on the amount of contraband involved. The

fact that Justice required the prosecution to establish the

24(...continued)
dismissal of the federal charges. We do not face such a
situation in that the prosecution will always be able to argue
for a conspiracy to deliver less than 50 grams of cocaine
charge 1T there is no evidence regarding the amount of cocaine

the conspirators agreed to deliver. It is also the case that
Feola 1s not without its critics. See, e.g., US v Cordoba-
Hincapie, 825 F Supp 485, 510-511 (ED NY, 1993). In any

event, notwithstanding Feola, we believe Justice and
Apprendi preclude us from determining that knowledge of the
amount i1s not an element of a conspiracy to deliver a
controlled substance charge.

2The concurrence indicates that Justice correctly
required the prosecution to show the defendant intended to
engage in the prohibited conduct, slip op, p 14, but then
“@nexplicably” concluded the defendant had to possess the
specific iIntent to deliver the statutory minimum charged.
Slip op, p 15. We see nothing inexplicable in the conclusion.
What the concurrence fTails to recognize 1iIs that “the
prohibited conduct” is not just agreeing to deliver some
amount of cocaine, but agreeing to commit one of four delivery
offenses and those offenses are in four ranges depending on
the amount with which the prosecution charges the defendant.

20



statutory charged amount is fully consistent with requiring
the prosecution to prove which delivery offense a defendant
conspired to violate and with the fact that conspiracy is a
specific intent crime.?® Moreover, as explained below, we find
Apprendi provides independent support for this conclusion.

To make our position clear, if a conspiracy to deliver
and a delivery charge are coupled (and the proofs for the
delivery demonstrate the weight of the substance delivered)
such proofs may suffice to demonstrate defendant’s knowledge
of the amount for the conspiracy charge. This Is because a
prosecutor is free to argue, and the jury would be free to
find, 1f 1t was persuaded, given all the circumstances, that
defendant had knowingly conspired to deliver the same amount
that was actually delivered.

VII1. Apprendi v New Jersey

Mr. Apprendi was convicted in state court of possession
of a firearm for an unlawful purpose, an offense punishable by
imprisonment from five to ten years. However, at sentencing
the trial judge found, by a preponderance of the evidence,
that Apprendi had committed the crime with a purpose to

intimidate individuals because of their race. This finding

Thus, we reject the concurrence’s claim that we have
somehow “add[ed] an element” to a statute. Slip op, p 20.
Rather, we believe it is the concurrence that would refuse to
require the prosecution to prove an element required under our
conspiracy and delivery statutes.
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served to increase the sentence under New Jersey’s “hate
crime” law to imprisonment from ten to twenty years. The
United States Supreme Court held as a matter of federal
constitutional law that

[o]Jther than the fact of a prior conviction, any

fact that increases the penalty for a crime beyond

the prescribed statutory maximum must be submitted

to a jury, and proved beyond a reasonable doubt.

[Apprendi, supra at 490.7("1

The Court explained that i1t does not matter that a
particular fact 1s designated as a ‘sentencing Tfactor.”
Rather,

the relevant inquiry i1s one not of form, but of

effect—does the required finding expose the

defendant to a greater punishment than that

authorized by the jury’s guilty verdict? [Id. at

494 .7

Before Apprendi, federal courts generally held that the
quantity of drugs was not an element of the federal drug
offenses. The prevailing approach appeared to be that the
trial court determined by a preponderance of the evidence the
“reasonably foreseeable” quantities of contraband that were
within the scope of the criminal activity that the defendant
jointly undertook. United States v Pagan, 196 F3d 884, 891
(CA 7, 1999). Quantity was a matter for the trial court at

sentencing. United States v Doggett, 230 F3d 160 (CA 5,

'The four dissenting justices characterized the Court’s
opinion as “a watershed change 1in constitutional law.”
Apprendi, supra at 524 (0’Connor, J., dissenting).
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2000) -

However, the Federal Courts of Appeals have recently, and
repeatedly, held that, under Apprendi, drug quantity is an
element of a controlled substances offense, and that the
element must be submitted to the jury and proved beyond a
reasonable doubt if the quantity “increases the penalty for a
crime beyond the prescribed statutory maximum.”  Doggett,
supra. Accord, United States v Fields, 242 F3d 393 (CA DC
2001)%® (drug quantity is an element of the offense where a
factual determination of the amount of drugs at issue may
result iIn a sentence that exceeds a maximum sentence
prescribed in the applicable statute); United States v Aguayo-
Delgado, 220 F3d 926 (CA 8, 2000).

As stated in Doggett, supra at 163:

Notwithstanding prior precedent of this
circuit and the Supreme Court that Congress did not
intend drug quantity to be an element of the crime
under 21 USC 841 and 846, we are constrained by
Apprendi to find 1n the opposite.

In United States v Page, 232 F3d 536 (CA 6, 2000), the
defendant was charged in federal court with conspiracy to
distribute cocaine. There was no mention of the quantity iIn
the 1i1ndictment, and the jury made no Tfindings regarding

quantity. On the basis of a trial court determination at

sentencing that more than 1.5 kilograms were attributable to

8Clarified on rehearing, 2001 WL 640631 (June 12, 2001).
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the defendant, the court imposed a thirty-year sentence. This
was ten more years than the prescribed statutory maximum. The
Court stated:
As instructed in Apprendi, a defendant may not
be exposed to a greater punishment than that
authorized by the jury’s guilty verdict. The jury
merely found that defendants conspired to
distribute and possess to distribute some
undetermined amount of crack cocaine. As such,
defendants cannot be exposed to the higher
penalties under 8§ 841(b)(1)(A) or (B). Rather, the
maximum sentence that may be imposed on this count
iIs 20 years pursuant to 8§ 841(b)(1)(C). [Id. at
543.7]
Even though the issue had been forfeited, the Court granted
the defendant relief because the error resulted In Imposition
of a sentence ten years longer than the sentence could have
been without the error. The Court said this affected Page’s
substantial rights and the fairness of the proceeding was
undermined since the error affected the outcome by
substantially increasing the sentence.®

IX. The delivery instructions

As to his delivery conviction, defendant claims the

In United States v Flowal, 234 F3d 932, 938 (CA 6,
2000), another Sixth Circuit case addressing Apprendi, the
court stated:

Because the amount of drugs at Iissue
determined the appropriate statutory punishment, a
jury should have determined the weight of drugs
beyond a reasonable doubt. . . . Accordingly, the
prosecution is only entitled to the punishment
provisions of the crime whose elements it has
proved to a jury beyond a reasonable doubt.
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United States Supreme Court’s recent opinion in Apprendi,
supra, requires that the jury had to determine whether he knew
Blackstone intended to deliver at least 225 grams of cocaine
before he could properly be convicted of delivery of 225 grams
or more of cocaine. We disagree.

The trial court instructed the jury on the delivery
offense as follows:

The defendant is charged with the crime of

Il1legally Delivering More Than 225 grams But Less

Than 650 grams of a Mixture Containing a Controlled

Substance, Cocaine. To prove this charge the

prosecutor must prove each of the Tfollowing

elements, beyond a reasonable doubt. First, that

the defendant delivered a controlled substance.

Second, that the substance delivered was cocaine.

Third, that the defendant knew he was delivering

cocaine. Fourth, that the substance was iIn a

mixture that weighed 225 or more grams, but less

than 650 grams. [Emphasis added.]

This instruction complied with our determination that the
amount of a controlled substance is an element of a controlled
substance offense. Further, this instruction did not violate
Apprendi because the jury was iInstructed that i1t could not
find defendant guilty of the delivery charge unless the
prosecution proved beyond a reasonable doubt that the
substance delivered weighed 225 grams or more. The jury
necessarily found that at least 225 grams of cocaine were

delivered when it convicted defendant of the delivery charge.

Hence, defendant’s delivery conviction was proper.
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X. The conspiracy instructions
However, we find that a different conclusion is required
regarding the conspiracy instructions. Because of Justice and
Apprendi, the jury should have been instructed that it could
not find defendant guilty of conspiracy to deliver 225 grams
or more, but less than 650 grams of cocaine unless it found
defendant conspired to deliver, not just any amount of
cocaine, but at least 225 grams.
After initially telling the jury i1t “must take the law as
I give 1t to you,” the trial judge gave the following
instruction regarding the conspiracy offense:

The defendant i1s charged with the crime of
Conspiracy to Commit the Delivery of Cocaine.
Anyone who knowingly agrees with someone else to
commit the Delivery of Cocaine 1i1s guilty of
Conspiracy. To prove the defendant’s guilty the
prosecutor must prove each of the following
elements beyond a reasonable doubt. First, that
the defendant and someone else knowingly agreed to
commit Delivery of Cocaine.

Notably absent from the conspiracy instruction was the fact
that the jury had to find that defendant had conspired, not
just to deliver some amount of cocaine, but at least 225
grams. This was a violation of Justice. This was also an
Apprendi error because one can only be certain that the jury
concluded that the conspiracy involved less than 50 grams.

While the amount eventually delivered may, in a given case, be

circumstantial evidence of the nature of agreement, It 1is
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always necessary for the jury to be charged that it must
decide the nature of the agreement. The statutory maximum
penalty for conspiring to deliver less than fifty grams of
cocaine subjects a defendant to a maximum sentence of twenty
years, MCL 333.7401(2)(a)(iv). Yet, conviction of conspiring
to deliver at least 225 grams of cocaine exposed defendant to
a greater punishment of thirty years iImprisonment. MCL
333.7401(2) (@) (i1). Thus, the Tfailure to have the jury
determine that the conspiracy involved at least 225 grams of
cocaine exposed defendant to a thirty-year sentence, which is
in excess of the prescribed maximum twenty-year sentence
applicable for a conspiracy to deliver less than 50 grams of
cocaine.
X1. Forfeited Error

The defendant did not object to the erroneous conspiracy
jury instruction. Because of this, the error was forfeited.
The standard that must be met to support reversal of a
