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GWINN AREA COMMUNITY SCHOOLS, and LC No. 10-048285-CZ

MICHAEL R. MAINO,

Defendants-Appellees.

Before: MURPHY, C.J., and SAWYER and HOEKSTRA, JJ.
HOEKSTRA, J., (dissenting).

Because both the procedure used and the penalty imposed upon plaintiff by defendants do
not comply with the Gwinn Area Community Schools' Student Handbook (hereafter “the
handbook™), and because plaintiff had a right to expect that the handbook contained the
applicable penalties and procedures for student misconduct in the school district, | respectfully
dissent.

In this case, plaintiff claims defendants violated his due process rights and engaged in
arbitrary and capricious conduct by assessing a 180-day suspension sanction for his assault on a
fellow student despite the fact that the handbook stated that the penalty for assault is “five to 10
days suspension and possible referral for expulsion.” The tria court granted summary
disposition in favor of defendants because it concluded that “the range of 5 to 10 days or
expulsion in this Court’s judgment is certainly fairly and reasonably encompasses a suspension
somewhere between expulsion and a 5-day suspension.” To resolve plaintiff’s appeal of this
decision requires a careful examination of the school district’s policies and procedures.

In compliance with MCL 380.1312(8), which directs school districts to “develop and
implement a code of student conduct,” the school district has a written code entitled Bylaws and
Policies. Section 5600 of the school district’s Bylaws and Policies addresses student discipline
and directs the superintendent to “promulgate administrative guidelines for student conduct,” and
to “publish to all students and their parents the rules of this District regarding student conduct,
the sanctions which may be imposed for breach of those rules, and the due process procedures
that will follow in administering the code of conduct.” Further, it provides that “the principal
shall have authority to assign discipline to students. . .”

-1-



Presumably, to carry out the mandate of their Bylaws and Policies, section 5110 of the
Gwinn Area School Administration Guidelines provides:

The guidelines and procedures by which students are to function while attending
school in the District are to be contained in one (1) or more student handbooks.
The principals at the elementary and secondary levels, working with each other
are to develop appropriate handbooks which are consistent in content with
relevant Board of Education policies and with these guidelines.

Section 5110 of the Administrative Guidelines further directs that the handbook should have a
section that addresses the schools systems code of conduct. The code of conduct must cover
“those behaviors that will not be tolerated,” which includes “any form of violence, rowdyism, or
harassment,” and further, is to “provide a description of the consequences and disciplinary
sanctions up to and including expulsion for noncompliance.”

A handbook was created in compliance with these mandates, and the version of the
handbook in effect at the time of plaintiff’s discipline contains a section entitled “STUDENT
RIGHTS & RESPONSIBILITIES/ICAUSE EFFECT DISCIPLINE CODE.” In this section,
various offenses are defined and the sanction for each offense is stated. For “assault” the
handbook provides:

“A. Each Offense
1) Fiveto 10 days suspension and possible referral for expulsion.”

Further, under the immediately following section entitled “ SUSPENSIONS AND EXPUL SION
PROCEDURES,” the handbook provides that:

A student may be suspended for a maximum of ten (10) days by either the
Principal or Assistant Principal as authorized by the Board of Education for
violation of school rules.

* * %

The administrator issuing the suspension may consider extenuating circumstances
and/or unusual situations when determining the length of a suspension and adjust
the number of days caled for or other actions called for in the “Cause-Effect
Disciplinary Code” when it is in the best interest of the student and/or school
community.

In cases of continued misconduct in which the Principal recommends
expulsion to the Superintendent, the suspension shal be in effect until an
agreement can be reached at an informal meeting arranged by the Superintendent,
including the parents and student, or the case is acted upon by the Board of
Education. [Emphasis added.]

Reading these sections together reveals, as is relevant to this case, that the policy of the
board is to promulgate and publish for the benefit of all students and parents a code of conduct
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and the sanctions for violations of the code. This board mandate was effectuated by the
production and distribution to students and parents of a student handbook that states with
specificity the offenses and their sanctions for student misconduct that is consistent with board
policy. The handbook’s code of conduct section for the relevant period provides that assault is a
sanctionable offense. The handbook further provides a penaty for “each offense” of a
suspension for not less than five nor more than 10 days and possible referral for expulsion.
Further, it provides that the building principal or assistant principal will determine whether a
violation occurred and impose the appropriate sanctions. The “administrator” imposing the
sanction is further empowered to consider extenuating' circumstances and/or unusual situations
in deciding the length of a suspension. Finally, expulsion referrals are reserved for cases of
“continued misconduct” and are directed to the superintendent for resolution.

In this case, defendants clearly failed to abide by their own policies and procedures.
First, they failed to follow the plain language of the sanction for assault contained in the Student
Handbook. Rather than imposing a suspension within the five to ten day period identified in the
handbook, defendants imposed a 180-day suspension. Initially, 1 note that in imposing the
sanction, defendants did not indicate that 180 days was a departure from the five to ten day
policy based on any extenuating circumstance and/or unusual situation. Defendants attempt to
justify their sanction by relying on the fact that state law and board policy authorizes imposing
suspensions of up to 180 days for assaultive conduct. | find that argument unavailing because
the board mandated the promulgation of a handbook for distribution to students and parents in
order to inform them of the sanctions for particular code of conduct violations. Moreover, the
sanctions for code of conduct violations were to be “consistent in content with relevant Board of
Education policies and with these guidelines” Because the handbook is presumptively
consistent with this directive, plaintiff had the right to rely on the penalties stated in the
handbook as being those that would be imposed for the stated violations.

Defendants also argue that the 180-day suspension imposed in this case is less severe
than the maximum penalty of expulsion. | would conclude that this argument is also without
merit because pursuant to the handbook, expulsion is a different form of punishment that has
separate consequences and procedures attendant to it and cannot be equated to a suspension
penalty. Further, the handbook dictates that expulsion is reserved for cases of “continued
misconduct” and is imposed in addition to a period suspension. Moreover, the suspension
continues to run while the referral for expulsion is considered by the superintendant.

Further, | would find that the procedure used in this case was inconsistent with the
handbook. A reasonable reading of the handbook reveal s that imposition of suspensions for code
of conduct violations is to occur at the principal level, whereas referrals for expulsion are to be
directed to the superintendant. Here, the record shows that plaintiff’s case went directly to the
superintendant. | would conclude that the procedures for suspension set forth in the handbook

! Extenuate means “to make or try to make seem less serious” Random House Webster’s
College Dictionary (1992).



created a reasonable expectation that building principals would administer suspensions within
the limits provided, and that only referrals for expulsion would be handled by the superintendant.

For these reasons, | would conclude that the trial court erred in granting defendants
motion for summary disposition, and accordingly, | would reverse
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