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PeER CURIAM.

Defendant was convicted following a jury trial of aggravated indecent exposure’ He
subsequently pleaded nolo contendere to being a sexually delinquent person.? Defendant was
sentenced to 12 months in the Huron County Jail. He now appeals by right, claiming the lower
court denied him theright to testify at trial. We affirm.

I. BASICFACTS

The evidence adduced below established that defendant pulled his truck into the parking
lot of alocal grocery store and parked alongside a minivan occupied by a twenty-seven-year-old
woman and her two-year-old niece. Defendant made eye contact with the woman and began
fondling himself. The woman ran from her vehicle, recorded defendant’s license plate number,
and called the police. Defendant later admitted to being in the parking lot at the time of the
incident, but claimed he was checking gas prices.

Prior to trial, the prosecution moved to introduce defendant’s previous conviction for
indecent exposure under MRE 404(b). The circumstances of defendant’s previous conviction
were substantially similar to those involved in this case. Defendant objected, arguing that it was
inadmissible propensity evidence, and that it was substantially more prejudicial than probative.
Initialy, the lower court ruled that the previous conviction was admissible under MRE 404(b) to
prove defendant’s intent. However, ultimately, the lower court stated that it preferred to “find
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out what the defense is first,” and indicated the right to present the evidence would be reserved
for rebuttal. After the prosecution’s case-in-chief, defendant affirmatively waived his right to
testify without explanation. The prosecution never introduced defendant’ s previous conviction.

1. ANALYSIS

Defendant now claims that he was forced to surrender his right to testify® by the lower
court’sin limine decision to admit his previous conviction on rebuttal. He asserts that he would
have testified but for the court’sruling. We disagree.

Defendant did not raise this issue at trial. Adopting the rule laid down in Luce v United
Sates,* the Michigan Supreme Court held in People v Finley®, that “a defendant must testify in
order to preserve for review the issue of improper impeachment by prior convictions.” In Finley,
the defendant chose not to testify at trial in order to prevent the prosecution from impeaching
him with a previous conviction.® In finding defendant’s claim unpreserved, the Court reasoned
that evidentiary error does not occur until it occurs.” “That is, until the evidence is admitted.”®
“Any prejudice to the defendant arising out of an improper evidentiary ruling is purely
speculative in the absence of his testimony.”® Moreover, the lower court can changeitsin limine
ruling when the case unfolds, or the prosecution can decide not to introduce the evidence as a
matter of trial strategy.™

The Court also noted that a defendant bases his decision not to testify on a number of
factors.* If an appellate court assumed that a defendant chose not to testify because of a pretrial
error, it could never consider that error harmless.® Requiring a defendant to testify thus enables
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the reviewing court to determine the impact of a pretrial error in light of the record as awhole.*®
It also discourages a defendant from making motions in limine solely to “plant reversible error in
the event of conviction.”**

Here, defendant waived his claim of error by unequivocally waiving his right to testify at
trial.  As in Finley, defendant's lack of testimony prevents this Court from conducting
meaningful appellate review. Without defendant’s testimony, any prejudice that could have
resulted from the trial court’sruling is speculative.

Defendant argues that when the court ruled that his prior conviction was admissible, he
was in essence denied of his right to testify. The facts reflect, however, that the court never
made aruling to admit defendant’ s previous conviction. As previously explained, the lower court
expressly reserved its ruling on the issue’ Defendant's further argument that the mere
possibility that the trial court would admit the evidence was sufficient to serve as a denial of his
right to testify is unpersuasive.

Affirmed.
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15|t iswithin the discretion of the court to reserve its ruling on evidence. The Michigan Supreme
Court held in People v. Taylor, 422 Mich 407, 410, 373 N W 2d 579 (1985), that it is not an
abuse of discretion by the trial court to reserve its ruling on admission of evidence. In the instant
case, the samerule applies. Seeid. at 411.



