STATE OF MICHIGAN

COURT OF APPEALS

ANTOINE LEE, UNPUBLISHED
August 28, 2012
Paintiff-Appellee,

v No. 303217
Wayne Circuit Court
FARMERS INSURANCE EXCHANGE, LC No. 09-020438-NF

Defendant-Appel lant.

Before: RoNAYNE KRAUSE, P.J., and SAAD and BORRELLO, JJ.
SAAD, J. (dissenting).

| respectfully dissent from the majority’s decision to affirm the trial court’s order
granting summary disposition to plaintiff, Antoine Lee. For the reasons set forth below, | would
reverse the trial court’s order because defendant, Farmers Insurance Exchange, is entitled to
summary disposition.

I. NATURE OF THE CASE

A preliminary observation is warranted in this case because of the outrageous nature of
the result of the majority’s ruling. This is a case in which plaintiff chose not to purchase any
automobile insurance and, yet, remarkably, the majority rules that plaintiff properly has and will
continue to make a profit every time he is treated by a doctor. That is, not only does Medicare
pay for plaintiff’s doctor bills—at taxpayers expense—but, according to the majority, plaintiff
may continue to accept awindfall of cash payments from Farmers for the same amount of money
for those same medical expenses. No doubt, citizens who pay insurance premiums and taxes that
support the Assigned Claims Facility (from which the money is paid via Farmers) would be
offended to learn that someone who paid nothing into the no-fault system can actually profit at
their expense and at the expense of the taxpayers who fund Medicare. And, when Farmers put
an end to this decades-long folly, plaintiff filed this action to insist that he continue to receive
something for nothing at others’ expense, and the majority has accommodated his brazenness.

[1. DISCUSSION
As the mgority recognizes, plaintiff’s medical bills are paid by Medicare and plaintiff

also receives checks from defendant for the cash value of the same medical expenses covered by
Medicare. | agree with Farmers that this is impermissible “double dipping” and would hold that
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the Medicare benefits paid for plaintiff’s medical expenses must be set off from the PIP benefits
Farmers would otherwise pay for plaintiff’sincurred medical expenses.

MCL 500.3109(1) provides: “Benefits provided or required to be provided under the
laws of any state or the federal government shall be subtracted from the persona protection
insurance benefits otherwise payable for the injury.” On its face, this statute supports Farmers's
position: When the accident occurred, Medicare was required to pay plaintiff’'s medical
expenses because he qualified for Medicare coverage and MCL 500.3109(1) states that such
benefits should be subtracted from any PIP benefits ordinarily payable by Farmers. The
legidlative intent and history of the statute also clearly militates in favor of a set off of plaintiff’s
Medicare benefits. As our Supreme Court explained in Morgan v Citizens Ins Co of America,
432 Mich 640, 648; 442 NW2d 626 (1989):

The history of § 3109(1) indicates that the Legislature’s intent was to require a
set-off of those governmental benefits that duplicated the no-fault benefits
payable because of the accident and thereby reduce or contain the cost of basic
insurance. It is by the offsetting of duplicative benefits that § 3109(1) thereby
reduce[s] or contain[s] the cost of basic insurance. It is not within the purpose of
8 3109(1) to require the offset of governmental benefits that are not duplicative.
[Internal quotation and citation omitted.]

Here, it is clear that the payment of PIP benefits to plaintiff was, indeed, duplicative, because
plaintiff did receive and seeks to continue receiving payments for incurred medical expenses that
were aready paid by Medicare. It appears, therefore, that MCL 500.3109(1) should eliminate
Farmers sresponsibility to pay any duplicative amounts in PIP benefits to plaintiff.

Notwithstanding what appears to be plainly set forth in MCL 500.3109(1), however, our
courts have ruled, in some contexts, that Medicare benefits are not subject to the mandatory
offset. Though the majority avoids any analysis of LeBlanc v Sate Farm Mut Auto Ins Co, 410
Mich 173; 301 NW2d 775 (1981), it is clear that both plaintiff and the trial court primarily relied
on LeBlanc in concluding that Medicare benefits may not be offset under MCL 500.3109(1). |
agree with the majority that LeBlanc is not dispositive, but its discussion is instructive in
reaching the conclusion that Farmers should prevail.

In LeBlanc, our Supreme Court considered “whether MCL 500.3109 and 500.3109a.. . .
can be construed to allow a no-fault insurer to set off for Medicare benefits....” Id. at 188. As
noted, the Court in LeBlanc also interpreted MCL 500.3109a, which provides:

An insurer providing personal protection insurance benefits shall offer, at
appropriately reduced premium rates, deductibles and exclusions reasonably
related to other health and accident coverage on the insured. The deductibles and
exclusions required to be offered by this section shall be subject to prior approval
by the commissioner and shall apply only to benefits payable to the person named
in the policy, the spouse of the insured and any relative of either domiciled in the
same househol d.



In other words, under MCL 500.3109a, the no-fault act requires insurers to allow policyholders
to elect coordinated coverage at a lower premium rate, thereby making the policyholder’s other
insurer primarily responsible for certain expenses that arise from the accident—usually medical
expenses—and renders the no-fault carrier secondarily responsible for those expenses.

In LeBlanc, the plaintiff sustained injuries in an accident involving a vehicle. 1d. at 187.
The plaintiff was over 65 years old at the time of the accident, and was already eligible to receive
Medicare benefits under the Socia Security Act. Id. The plaintiff had also purchased an
uncoordinated no-fault insurance policy through State Farm. 1d. Medicare paid for most of the
plaintiff’s medical expenses and State Farm paid the balance, but State Farm refused to pay the
plaintiff for the Medicare-reimbursed hospital and other medical expenses. Id. at 187-188.
According to State Farm, the Medicare payments had to be subtracted from the plaintiff’s no-
fault benefits under MCL 500.3109(1). Id. at 188.

Specificaly, State Farm argued in LeBlanc that Medicare benefits are “government
benefits’ subject to the set off provision in MCL 500.3109(1), and, therefore, do not qualify as
“other health and accident coverage” in MCL 500.3109a. Id. at 201. The Supreme Court
disagreed with this rationale and ruled that the terms in each statutory section are not
interdependent. Id. The Court also rejected State Farm’s argument that Medicare benefits are
“government benefits’ and cannot be private benefits under MCL 500.3109a, simply “because
they are provided pursuant to federal law, are administered by agencies of the federal
government, and are funded by federal tax schemes.” Id. at 201-202. The Court reasoned that,
while MCL 500.3109(1) indisputably refers to “government” benefits, government benefits are
not excluded in MCL 500.3109a. Id. at 202. In other words, Medicare may qualify as “other
health and accident coverage” because, in MCL 500.3109a, the Legislature did not limit the
source of such coverage in any way and did not use the word “private” to describe “other
coverage.” Id. at 202-203. Thus, the LeBlanc Court ruled that “participants in the Medicare
program qualify for permissive coordination of benefits under [§] 3109a, rather than for
mandatory coordination of benefits under [§] 3109(1) .. .." Id. at 203.

Importantly, the central holding in LeBlanc is not that Medicare is excluded from the set
off in MCL 500.3109(1), but that it is included as “other health and accident coverage” in the
coordination section, MCL 500.3109a. Id. at 205. The Court summarized its holding as follows:

Medicare constitutes “other health and accident coverage” within the meaning of
[§] 3109a of the no-fault act. Thus, payments made to health care providers
pursuant to the Medicare program for expenses arising out of the same accident
for which no-fault benefits are also payable may be subtracted from payable no-
fault benefits at the option of the insured. Since plaintiff in the instant case did
not elect to coordinate his Medicare benefits with his no-fault benefits, payments
made on his behalf by the Medicare program may not be subtracted from the no-
fault benefits due under the no-fault policy issued to him by defendant. [Id. at
206-207.]

Again, because the plaintiff in LeBlanc had an uncoordinated no-fault policy with State Farm,
and because Medicare is a source of “other headth and accident coverage” under MCL
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500.3109a, State Farm was required to offer a less expensive coordinated policy or pay the
plaintiff benefits that, in essence, duplicated his Medicare coverage.

In my view, the trial court erred by relying on LeBlanc because the facts and
circumstances differ in this case.’ Here, plaintiff did not have a no-fault policy of insurance, let
alone an uncoordinated policy under which he may have contracted to receive medical payments
from both Medicare and a no-fault insurer. Further, this case does not involve MCL 500.3109a.
Indeed, no insurer could offer plaintiff a less expensive coordinated policy as required by MCL
500.3109a, because he elected to pay for no coverage at al. Also, as our Supreme Court later
recognized in Crowley v DAIIE, 428 Mich 270; 407 NwW2d 372 (1987), MCL 500.3109a only
applies to benefits payable to a person named in a no-fault policy, a spouse or a household
resident, and none of those factors apply to plaintiff who, again, did not have a no-fault policy.
Stated ssimply, plaintiff is not within the class of people eligible for the coordination of benefits
under MCL 500.3109a and, contrary to the trial court’s holding, the reasoning in LeBlanc does

not apply.

Moreover, the LeBlanc Court’s reasoning with regard to the application of the two
statutory sections in the context of Medicare coverage was necessarily premised on the fact that
the plaintiff qualified for Medicare on the basis of his age and, like many other elderly residents,
used Medicare as his primary source of health insurance. In that context, the Court could
reasonably read MCL 500.3109ato require insurers to provide voluntary coordination of benefits
at a reduced cost, without automatically excluding the possibility of coordination with Medicare
by applying MCL 500.3109(1). But here, again, plaintiff did not pay for no-fault insurance and
he also did not have other health or accident benefits. Rather, plaintiff received Medicare
coverage only because of the auto accident. This distinction is decisive, as our Supreme Court
explained in an opinion released three years after LeBlanc, Jarosz v DAIIE, 418 Mich 565; 345
NW2d 563 (1984).

In Jarosz, the plaintiff could no longer work after he sustained injuries in an accident on
June 27, 1977. 1d. at 569. At thetime of that accident, Mr. Jarosz was 64 years old and qualified
for socia security old age benefits. 1d. Mr. Jarosz's no-fault insurer, DAIIE, claimed that,
pursuant to MCL 500.3109(1), it could set off part of his social security benefits from the amount
of work loss benefits DAIIE would otherwise owe. The Supreme Court described the issue as
follows: “The specific question we are required to decide in this case is whether the social
security old-age benefits Mr. Jarosz is receiving are the kind of governmental benefits the
Legidature intended to be subtracted from no-fault benefits. In answering that question, we take
this occasion to delineate a standard or test by which such benefits may be identified in future
cases.” Id. at 573. The Court quoted with approval O’ Donnell v State Farm Mut Auto Ins, 404
Mich 524; 273 NW2d 829 (1979), for its observation that “*[t]he history of 8§ 3109(1) indicates
that the Legidature’ s intent was to require a setoff of those government benefits that duplicated

! For similar reasons, plaintiff’s reliance on Kilburn v Progressive Michigan Ins Co, unpublished
opinion per curiam of the Court of Appeals, issued March 29, 2007 (Docket No. 272379) is also
misplaced.



the no-fault benefits payable because of the accident and thereby reduce or contain the cost of
basic insurance.’” 1d. at 574, quoting O’ Donnell, 404 Mich at 544. To effectuate this intent, the
Jarosz Court explained:

We conclude that the correct test is. state or federal benefits “provided or
required to be provided” must be deducted from no-fault benefits under § 3109(1)
if they:

1) Serve the same purpose as the no-fault benefits, and

2) Are provided or are required to be provided as a result of the same
accident. [Jarosz, 418 Mich at 577.]

If the benefits received satisfy the above test, they are “duplicate” benefits and are subject to the
set off in MCL 500.3109(1). Id. at 579-580.

In describing how the test should apply, the Jarosz Court observed that, for the first part
of the test, courts should inquire whether “the federal or state law that provides the governmental
benefits or requires them to be provided must specifically base payment of benefits upon the
happening of an event, and an automobile accident must qualify as such an event.” Id. at 581-
582. And, “[f]or purposes of the second criterion of our two-part test, the benefits received must
be contingent upon the occurrence of the same automobile accident.” 1d. at 582.

The Court ruled that Mr. Jarosz's social security benefits did not serve the same purpose
as the no-fault work loss benefits and the triggering event to receive the social security benefits
was his age, 65, not because Mr. Jarosz was disabled as a result of the accident. 1d. at 582-583.
Accordingly, because the benefits did not “duplicate” the no-fault work loss benefits, DAIIE was
not entitled to the offset in MCL 500.3109(1). Id. at 584-585.

Here, plaintiff received Medicare coverage for his medical expenses specifically because
he was disabled in the auto accident and Medicare covered the medical expenses for which he
seeks reimbursement from Farmers. The Medicare payment “duplicates’ the no-fault benefit
plaintiff seeks and it must be set off under MCL 500.3109(1). It is telling that, at the motion
hearing, plaintiff agreed to limit his demand from Farmers to only those amounts actually paid
by Medicare for his medical expenses, which clearly indicates plaintiff's intent to recover
amounts that exactly duplicate plaintiff’s Medicare coverage. This kind of double recovery is
plainly contrary to MCL 500.3109(1).

This position is consistent with the Supreme Court’s analysis in O’ Donnell, in which our
Supreme Court also explained:

One of the most important principles of statutory interpretation is that the
words of the statute should be construed in light of the Legidlature’ s intent. See,
e.g., Moore v Department of Military Affairs, 398 Mich 324; 247 NW2d 801
(1976). The history of § 3109(1) indicates that the Legislature's intent was to
require a set-off of those government benefits that duplicated the no-fault benefits
payable because of the accident and thereby reduce or contain the cost of basic
insurance. [O’'Donnell, 414 Mich at 544.]
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That the set off under MCL 500.3109(1) applies hereisthe only result in keeping with the intent
of the Legislature and sound public policy. Plaintiff has received Medicare coverage as a result
of his disabling car accident, yet he has also received and seeks to continue receiving from the
assigned claims facility duplicate cash payments for bills already paid by Medicare. Indeed, it is
clear that plaintiff, by taking advantage of both government programs, is collecting more than
had he actually paid for health and no-fault insurance.? Our courts have repeatedly recognized
that MCL 500.3109(1) was specifically drafted for purposes of “maintaining or reducing
premium costs for al insureds through the elimination of duplicative benefits recovery.”
LeBlanc, 410 Mich at 191, quoting O’ Donnell, 404 Mich at 544-545. Further, it is anathema to
the concept of justice to permit someone to recover cash payments that duplicate free federal
socia insurance benefits from an assigned claims insurer when he did not pay into the no-fault
system.

| would hold that, as a matter of law, Farmers is entitled to set off the amounts paid by
Medicare for plaintiff’s accident related injuries for any PIP benefits otherwise payable as
specifically contemplated in MCL 500.3109(1). Further, because Farmers was not obligated to

2 Defendant’s point is fundamentally correct that plaintiff is seeking to “double dip” from two
government programs, Medicare and the assigned claims facility, which requires coverage of
claims by insurers doing business in Michigan, but also permits those insurers to recover such
costs from the state. MCL 500.3175(1), provides, in relevant part:

The assignment of claims shall be made according to rules that assure fair
alocation of the burden of assigned claims among insurers doing business in this
state on a basis reasonably related to the volume of automobile liability and
personal protection insurance they write on motor vehicles or of the number of
self-insured motor vehicles. An insurer to whom claims have been assigned shall
make prompt payment of loss in accordance with this act and is thereupon entitled
to reimbursement by the assigned claims facility for the payments and the
established loss adjustment cost, together with an amount determined by use of
the average annual 90-day United States treasury bill yield rate, as reported by the
council of economic advisers as of December 31 of the year for which
reimbursement issought . . . .

% | would reject plaintiff’s claim that Medicare is exempt from any set off because of the
language in MCL 500.3172(2). That section states that PIP benefits paid by the assigned clams
facility “shall be reduced to the extent that benefits covering the same loss are available from
other sources,” but further states that Medicare is not one of those “benefit sources.” This
section is unrelated to the set off provision, MCL 500.3109(1), and in no way prohibits the
consideration of Medicare benefits under 8 3109(1). MCL 500.3172(2) simply recognizes that
benefits may be available from sources other than an assigned claims insurer and that the insurer
is entitled to seek reimbursement for those benefits from applicable third parties.
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pay plaintiff PIP benefits for the reasons set forth above, | would hold that the trial court erred in
awarding plaintiff attorney fees and costs pursuant to MCL 500.3148.

/s Henry William Saad



