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| respectfully dissent. | strongly disagree with the maority's conclusion that garnishee-
defendant Insurance Company of the West is not obligated to indemnify defendant James
Garfield, D.O., (hereafter defendant) pursuant to the professional liability insurance policy. The
present case provides a clear example of an insurer that wrongfully breached the duty to defend
its insured and is seeking to avoid its concomitant duty to indemnify. Because the clear and
unambiguous language of the insurance policy provides coverage for damages arising from
plaintiff 's claims, | would affirm the trial court's entry of judgment in favor of plaintiff.t

! The majority opinion has the effect of allowing insurance companies to circumvent the clear
terms of an insurance policy and disclaim responsibility for defending an insured. At the same
time, the maority opinion permits plaintiffs attorneys to wrongfully evade the heightened

procedural requirements of a medical malpractice claim, MCL 600.2912b, 600.2912d, by artfully
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I. Plaintiff 's Claims Sound in Medical Ma practice

The mgjority's conclusion that the professional liability policy does not provide coverage
in the instant case turns on its determination that the first amended complaint did not sound in
medical malpractice. Ante at ___. According to the majority, because the language in the
insurance policy limiting coverage to damages arising out of "professiona services' and
"professional incident[s]" is synonymous with "malpractice,” defendant is not entitled to
coverage. | respectfully disagree. Although the parties do not chalenge the trial court's
determination that plaintiff's claims do not sound in medical malpractice, "'this Court may go
beyond the issues raised on appea and address issues that, in this Court's opinion, justice
requires be considered and resolved.” Adams v Cleveland-Cliffs Iron Co, 237 Mich App 51, 57,
602 NW2d 215 (1999), quoting Frericks v Highland Twp, 228 Mich App 575, 586; 579 NW2d
441 (1998) .2

In Dorris v Detroit Osteopathic Hosp Corp and its companion case Gregory v Heritage
Hosp, 460 Mich 26; 594 NW2d 455 (1999), our Supreme Court recognized that "'[a] complaint
cannot avoid the application of the procedural requirements of a malpractice action by couching
its cause of action in terms of ordinary negligence.” 1d. at 43, quoting McLeod v Plymouth Court
Nursing Home, 957 F Supp 113, 115 (ED Mich, 1997), in turn citing MacDonald v Barbar otto,
161 Mich App 542; 411 NW2d 747 (1987). In other words, "'[t]he key to a medical malpractice
clam is whether it is alleged that the negligence occurred within the course of a professional
relationship.™ Dorris, supra at 45, quoting Bronson v Ssters of Mercy Health Corp, 175 Mich
App 647, 652; 438 NW2d 276 (1989).

In the context of ruling on defendant's® motion to dismiss the first amended complaint,
the trial court concluded that plaintiff's claims did not allege medical malpractice. It is

(...continued)

drafting a complaint. Both parties have the potential to emerge victorious at the expense of the
insured. This presentswhat | consider to be an abhorrent result.

2 The determination that plaintiff 's claims do not sound in medical malpractice is central to the
majority's analysis. Anteat __, n 2. | am not surprised that, in this comedy of errors, neither
party has directly raised the issue in their briefs on appeal. | would note that the complex nature
of insurance defense litigation precludes garnishee-defendant from directly raising the issue on
appeal, given that it was not a party to the action in which the trial court determined that this case
did not sound in medical malpractice. Garnishee-defendant became directly involved as a party
only when plaintiff instituted garnishment proceedings in the lower court. In addition, garnishee-
defendant would not be wise to raise the issue given that it would amount to a concession that
coverage is provided by the professional liability insurance policy. Moreover, plaintiff would be
loath to classify the instant action as one sounding in medical malpractice given the pains
plaintiff 's attorney took in the lower court to avoid characterizing it as such, presumably to evade
the procedural requirements of a medical malpractice claim.

% The motion was in fact initially brought by defendants THS Partners | (THS 1), THS Partners |
(THS 1), and Transitional Health Services, Inc., doing business as Fenton Extended Care Center,

with defendant Garfield concurring. THS1, THS 1, and Transitional Health Services, Inc., were
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significant that the trial court's decision in this regard was based solely on plaintiff 's attorney's
representations on the record. During the hearing on defendant's motion to dismiss, plaintiff's
attorney strenuously objected to any characterization of plaintiff's clams as alleging medical
malpractice. Asaresult, during the hearing on the motion to dismiss, the trial court stated:

The defendants have argued that, in reality, plaintiff is asserting a medical
malpractice claim. Plaintiff's counsel says that that's not true. And | have—I
don't believe that we should require the plaintiff to allege and prove a claim that
the plaintiff assertsis not being pled.

Another way to say thisis that I'm taking [plaintiff 's attorney] at his word.
And [plaintiff's attorney] says he doesn't have a medical malpractice claim, |
accept that. And | have addressed the specific Counts in the context of what
[plaintiff 's attorney] asserts they allege.”

In my view, rather than relying exclusively on plaintiff's attorney's representations to
discern whether plaintiff's claims sounded in medica malpractice, a better approach is a
thorough review of the first amended complaint.> See Smmons v Apex Drug Sores, Inc, 201
Mich App 250, 253; 506 NW2d 562 (1993). As our Supreme Court instructed in Dorris, supra,
the question whether a claim implicates medica malpractice rather than ordinary negligence
"depends on whether the facts [in the complaint] raise issues that are within the common
knowledge and experience of the jury or, aternatively, raise questions involving medical
judgment.” Dorris, supra at 46.

A review of the first amended complaint leads me to conclude that the thrust of plaintiff's
claims was that defendant was negligent in the course of his professional treatment of plaintiff's
decedent, Charles Dolan, by withholding food, liquid, and oral medication from the decedent
without consulting the decedent's living will. These allegations clearly involve questions of
professional judgment not within the ordinary knowledge and experience of the jury. Id.
Accordingly, the trial court erred in concluding that plaintiff's claims did not allege medical
malpractice. In my view, the first amended complaint is a clear example of an attempt to evade
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dismissed as parties in the lower court in a consent judgment entered August 24, 1998, and are
not parties to this appeal.

* Thetrial court went on to observe that "plaintiff represents to the Court that there is no claim of
medical malpractice asserted here . . . ." Consequently, in its August 15, 1997, order denying the
motion to dismiss, the trial court labeled count | of the first amended complaint as aleging
"Intentional Tort: Battery/Murder,” count Il as alleging "Gross Negligence,” and count Il as
alleging "Ordinary Negligence."

® | find it troubling that the majority allows plaintiff's attorney's representations regarding the
nature of the suit to dictate its decision that the insurance policy does not provide coverage in the
instant case. By doing so, the mgjority fails to recognize that the insured's actions, together with
the policy language, should determine insurance coverage.



the medical malpractice action procedural requirements by couching the cause of action in terms
of ordinary negligence and intentional misconduct. Id. at 43.

I1. Garnishee-Defendant Breached Its Duty to Defend

That garnishee-defendant wrongfully breached its duty to defend in the present case is
also apparent from a review of the first amended complaint. It is axiomatic that an insurer's duty
to defend is broader than the duty to indemnify. American Bumper & Mfg Co v Hartford Fire Ins
Co, 452 Mich 440, 450; 550 NW2d 475 (1996) (American Bumper 11). In Radenbaugh v Farm
Bureau General Ins Co of Michigan, 240 Mich App 134, 137; 610 NW2d 272 (2000), this Court
recently articulated the well-settled principles governing an insurer's duty to defend in Michigan.
As the Radenbaugh Court observed, "'if the allegations of the underlying suit arguably fall
within the coverage of the policy, the insurer has a duty to defend its insured.™ 1d., quoting
Royce v Citizens Ins Co, 219 Mich App 537, 543; 557 NW2d 144 (1996) (emphasis supplied), in
turn citing American Bumper & Mfg Co v Hartford Fire Ins Co, 207 Mich App 60, 67; 523
NW2d 841 (1994) (American Bumper 1), aff 'd 452 Mich 440; 550 NW2d 475 (1996).

"An insurer has a duty to defend, despite theories of liability asserted
against any insured which are not covered under the policy, if there are any
theories of recovery that fall within the policy. Dochod v Central Mutual Ins Co,
81 Mich App 63; 264 NW2d 122 (1978). The duty to defend cannot be limited by
the precise language of the pleadings. The insurer has the duty to look behind the
third-party's allegations to analyze whether coverage is possible. Shepard Marine
Construction Co v Maryland Casualty Co, 73 Mich App 62; 250 NW2d 541
(1976). In acase of doubt as to whether or not the complaint against the insured
alleges aliability of the insurer under the policy, the doubt must be resolved in the
insured's favor. 14 Couch on Insurance 2d, 8 51:45, p 538." [Radenbaugh, supra
at 137-138, quoting Western Casualty & Surety Group v Coloma Twp, 140 Mich
App 516, 520-521; 364 NW2d 367 (1985), in turn quoting Detroit Edison Co v
Michigan Mut Ins Co, 102 Mich App 136, 141-142; 301 NW2d 832 (1980).]

Thus, in simple terms, an insurer's duty to defend "'arises . . . from the language of the
insurance contract." Michigan Educational Employees Mut Ins Co v Turow, 242 Mich App 112,
117; 617 NwW2d 725 (2000), quoting Stockdale v Jamison, 416 Mich 217, 224; 330 NW2d 389
(1982). Moreover, an insurer's duty to defend hinges on the threshold determination regarding
the scope of available coverage. Marlo Beauty Supply, Inc v Farmers Ins Group of Cos, 227
Mich App 309, 315; 575 NW2d 324 (1998). If coverage is not provided under the policy, it
follows that the insurer is not under a duty to defend. However, in some circumstances, the
extensive scope of an insurer's duty to defend may require that it defend otherwise frivolous or
groundless lawsuits. American Bumper 11, supra at 451.

In my opinion, garnishee-defendant breached its duty to defend Garfield in the instant
action, because the theories set forth in the first amended complaint clearly fell within the
coverage of the policy. Count | of the first amended complaint alleged that "defendants
intentionally, knowingly, and with premeditation, killed Plaintiff's decedent . . . ." A plain
reading of the first amended complaint reveals that this artful drafting on the part of plaintiff's



attorney is nothing more than an attempt to disguise what would otherwise be classified as a
medical malpractice claim as a clam alleging murder. Even assuming that this was a theory not
covered under the policy, counts Il and 111 of the first amended complaint, alleging negligence in
the course of medica treatment, were theories "arguably” within the confines of the policy that
invoked garnishee-defendant's duty to defend. Radenbaugh, supra at 137.

I1l. The Clear and Unambiguous Language of the Insurance Policy Provides Coverage

In my opinion, the maority errs in concluding that the professional liability insurance
policy does not provide coverage in the instant case. In contrast, | agree with the trial court's
determination that the clear and unambiguous language of the insurance policy provides coverage
for damages arising from plaintiff 's claims.

This Court interprets an insurance policy in much the same manner as any other contract,
striving to give effect to the parties intentions and the policy's clear and unambiguous language.
Auto-Owners Ins Co v Harrington, 455 Mich 377, 381; 565 NW2d 839 (1997). "[T]he
construction and interpretation of an insurance contract is a question of law for a court to
determine” that is reviewed de novo by this Court. Henderson v State Farm Fire & Casualty Co,
460 Mich 348, 353; 596 NW2d 190 (1999). Likewise, whether contract language is ambiguous
is adso a question of law subject to review de novo. Id. As our Supreme Court observed in
American Bumper |1, supra at 447-448:

"Unlike most contractual relationships, where the parties negotiate
contract terms, the terms of liability insurance contracts are standardized and are
drafted by the insurance industry. Policyholders have little or no bargaining
power to change terms. Consequently, in construing insurance contracts, any
ambiguities are strictly construed against the insurer to maximize coverage.

"An insurance contract is ambiguous when its provisions are capable of conflicting
interpretations.” Farm Bureau Mut Ins Co of Michigan v Nikkel, 460 Mich 558, 566; 596 NW2d
915 (1999). However, the mere fact that contractual language may be difficult to apply in a
certain factual situation does not itself render contractual language ambiguous. See Henderson,
supra at 357, n 10.

A review of the clear and unambiguous language of the insurance policy in the instant
case convinces me that it provided coverage for damages resulting from plaintiff 's allegations of
negligence on the part of defendant. The insurance policy at issue provides in pertinent part:

ICW agrees with you to pay on your behalf sums that you shall become
legally obligated to pay as damages because of a professional incident to which
this policy applies, which results from your rendering of, or your failure to render,
professional services in the practice of your profession . . . . [Emphasis in
original.]

As this Court recognized in Cavalier Mfg Co v Employers Ins of Wausau (On Remand),
222 Mich App 89, 94; 564 NW2d 68 (1997), "the terms of an insurance contract are interpreted



according to the definitions set forth therein . . . ."® In the present case, the insurance policy
defines "professiona services' as "the delivery of medical services by the individua Named
Insured to a patient as permitted by license as a Medical Doctor or Doctor of Osteopathy.” A
"professional incident” is further defined as

an act or omission (or series of related acts or omissions), that . . . occurs. . . in
the furnishing of professional services by the individual Named Insured . . . to a
patient, that may result in your liability for damages. [Emphasisin original.]

In my view, the clear language of the policy demonstrates that it provides coverage in the
instant case, where it is undisputed that (1) defendant was delivering medical services to the
decedent and (2) plaintiff alleged that defendant wrongfully withheld food, liquid, and oral
medications from the decedent during the course of treatment. In his deposition testimony,’
defendant testified that he became the decedent's treating physician when the decedent was
admitted to Fenton Extended Care Center in March 1994. Defendant further indicated that he
was responsible for examining the decedent, diagnosing his aillments, and prescribing
medications for the decedent, and that he decided to withdraw food, liquids, and oral medications
from the decedent at the request of the decedent's wife and stepson. | believe that defendant's
actions, taken in the context of a professional relationship providing medical treatment to the
decedent, fall sguarely within the purview of "professional services' and a "professional
incident” as defined by the clear language of the policy.

The mgjority holds that coverage is not available under the policy because the terms
"professional services' and a"professional incident” are "synonymous" with "malpractice.” Ante,

® | find the present case analogous to Cavalier, supra. Cavalier involved a declaratory action
between the plaintiff employer and its insurer to determine whether allegations by the plaintiff's
employee fell within the coverage provided by the insurance policy. In a separate prior action,
the plaintiff 's employee had drafted the complaint to allege an intentional tort in an attempt to
avoid the exclusive remedy provision of the Worker's Disability Compensation Act, MCL
418.101 et seq. Cavalier, supra at 91-92. The plaintiff employer moved for summary
disposition, arguing that the employee's allegations did not rise to the level of an intentional tort.
The trial court denied the plaintiff employer's motion. Rather than continuing to defend the
plaintiff employer and seek appellate review of the ruling, the defendant insurer "abandoned” its
defense of the plaintiff. Id. at 92, n 2. Consequently, in Cavalier, supra, this Court was placed
in "the awkward position” of having to resolve the action adversely to the defendant insurer in
spite of its determination that summary disposition was originally improperly denied. Id.

The instant case presents this Court with a similar dilemma. Although | am loath to
reward plaintiff for his deception in the lower court, | believe preservation of the overriding
principle in this case, the insurer's duty to defend, mandates this result. Additionaly, "had
[garnishee-defendant] continued its defense of [defendant], it would not now find itself in this
situation.” Id.

’ The tria court entered judgment in favor of plaintiff in the context of entertaining garnishee-
defendant's motion for summary disposition under MCR 2.116(C)(10). Thus, consideration of
defendant's deposition is proper. See Maiden v Rozwood, 461 Mich 109, 120; 597 NW2d 817
(1999).



a . After reviewing the policy as a whole, | do not accept the majority's contention that the
policy is intended to limit coverage to damages arising solely from actions that fall within the
precise definition of "malpractice." In my opinion, to hold otherwise would require this Court to
undertake a "technical and strained" construction of the contract terms, rather than according the
terms their plain and ordinary meaning. Royce, supra at 542; Fitch v Sate Farm Fire &
Casualty Co, 211 Mich App 468, 471; 536 NW2d 273 (1995).% In any event, because the first
amended complaint clearly raised issues regarding defendant's alleged misconduct during the
delivery of medical services to the decedent, defendant is liable for damages resulting from a
"professional incident,” and garnishee-defendant was obligated to indemnify defendant.

V. Response to the Majority Opinion

Contrary to the majority's misguided accusation, | am not attempting "to find a basis to
alow [plaintiff] towin." Anteat __ , n 3. Indeed, | am reluctant to alow such aresult in a case
where plaintiff's attorney's drafting of the first amended complaint was nothing short of
subterfuge. The present case places this Court in the unenviable position of having to choose
between what Justice Sutherland aptly described as "[a] rock and [a] whirlpool." Frost v
Railroad Comm of California, 271 US 583, 593; 46 S Ct 605; 70 L Ed 1101 (1926).

It cannot be gainsaid that | share the majority's concern that plaintiff should not be
permitted to profit from the sham promulgated in the lower court. However, where | break ranks
from the majority is that | refuse to view the present case as a simple choice of favoring either a
plaintiff 's attorney or an insurance company. Rather than taking sides, my position on this case
is motivated by my conviction that the principle at issue here, the insurer's duty to defend, reigns
supreme. | fervently believe that an insurer that deliberately breaches its duty to defend should
bear the consequences of its actions.

Moreover, unlike the majority, |1 cannot escape the conclusions that, regardiess of the
language employed in the first amended complaint, (1) the insurance policy provided coverage
for plaintiff's claims and (2) garnishee-defendant breached its duty to defend. Had garnishee-
defendant adhered to its duty to defend rather than abandoning defendant at the first opportunity,
the fallacious nature of plaintiff's first amended complaint would undoubtedly have been
revealed. Asthis Court observed in Radenbaugh, supra: "'The duty to defend cannot be limited
by the precise language of the pleadings. The insurer has the duty to look behind the third-
party's allegations to analyze whether coverage is possible™ Radenbaugh, supra at 137-138,
guoting Western Casualty, supra (emphasis supplied). In my opinion, a logical corollary of this
rule is that garnishee-defendant is required to look not only beyond the language of the pleadings
to discern whether coverage is provided under the policy but also beyond plaintiff's attorney's
representations regarding the nature of the claim. If garnishee-defendant had properly looked
beyond the "precise language" of the first amended complaint and plaintiff's attorney's
characterization of the claims, it would have discovered that the thrust of the first amended

8 Our Supreme Court recently cautioned against "pervert[ing]" the plain meaning of a word or
creating ambiguity in an insurance contract "where the terms of the contract are clear and
precise." Henderson, supra at 354.



complaint, alleging defendant's wrongful withholding of food, liquid, and oral medications from
the decedent during the course of professional treatment, was covered by the insurance policy.

Presented with the issue whether the insurance policy provides coverage, the majority
bases its conclusion solely on the specific language employed by plaintiff 's attorney in the first
amended complaint and plaintiff 's attorney's representations that thisis not a medical malpractice
clam. Thus, according to the mgority view, plaintiffs attorneys may now successfully avoid an
aggressive defense by a physician's insurer by manipulating the language in the complaint to
avoid the medical malpractice procedural requirements. Interestingly, it was this manner of
disingenuous behavior on the part of a plaintiff's attorney that the Supreme Court counseled
against in Dorris, supra.

The majority's refusal to look beyond the language employed in the first amended
complaint is inconsistent with the practical purpose of an insurance contract. Ordinary citizens
routinely purchase insurance to address occasions where their actions cause injury to others.
Accordingly, the determination whether an insurance policy provides coverage should be
governed by the individual's alleged actions in a case, not by the language used in a complaint.
In the instant case, it is not disputed that defendant Garfield was rendering medical services to
the decedent at the time of his death in April 1994. | cannot think of a more cogent example of a
"professional incident” as defined by the insurance policy. In my opinion, the denial of coverage
in the instant case is nothing short of a miscarriage of justicee. While | disfavor the
gamesmanship that occurred in the lower court, | refuse to adopt the maority's result-oriented
line of reasoning that ignores the plain language of the policy.’

V. Conclusion

Finally, | agree with the trial court that where defendant entered into afair and reasonable
settlement after garnishee-defendant wrongfully breached its duty to defend, garnishee-defendant
cannot now be heard to complain that it should not be bound by the settlement.

When an insurer breaches its own policy of insurance by refusing to fulfill
its duty to defend the insured, the insurer is bound by any reasonable settlement
entered into in good faith between the insured and the third party. [Alyas v
Gillard, 180 Mich App 154, 160; 446 NW2d 610 (1989), citing with approval
Detroit Edison Co, supra at 144.]

See also Elliott v Casualty Assn of America, 254 Mich 282, 287-288; 236 NW 782
(1931).

® The majority opinion rewards an insurance company for failing to defend its insured. In my
view, a more prudent course of action for garnishee-defendant would have been to continue its
defense of Garfield in spite of the trial court's ruling that this claim did not sound in medical
malpractice. Specifically, garnishee-defendant should have sought appellate review of the tria
court's erroneous determination, rather than abandoning its defense of Garfield.



In my opinion, to hold otherwise in the instant case would allow garnishee-defendant "to
benefit by sitting idly by, knowing of the litigation, and watching its insured become prejudiced.”
Alyas, supra at 160.

For these reasons, | would affirm the trial court's entry of judgment in favor of plaintiff.*

/5 Peter D. O'Connell

19 Had the trial court properly restrained plaintiff 's attorney from engaging in such shenanigans,
rather than allowing him to make a mockery of the lower court proceedings, this Court may not
have been compelled to wade into these murky waters.



