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Before: Markman, P.J., and Griffin and Jansen, JJ.
JANSEN, J. (concurring in part and dissenting in part).

| agree with the lead opinion’s recitation of the facts and its andyses and conclusions regarding
issues | and Il raised by defendant. | respectfully dissent with regard to the decison to reverse and
remand for a new trid on the finding that plaintiff's counsd’s closng argument was so improper,
inflammatory, and unfairly prgjudicid asto deny defendant afair trid. Thetrid court denied defendant’s
motion for a migtrid on this basis and | would affirm that ruling. Therefore, | would affirm the jury’s
verdict.

“Generdly, this Court will not interfere with a trid court’s dispogtion of a motion for mistrid
unless there was an abuse of discretion which results in amiscarriage of justice so that the party has not
had afar and impartid trid.” Vaughn v Grand Trunk W R Co, 153 Mich App 575, 579; 396 NW2d



440 (1986). Our Supreme Court stated in Reetz v Kinsman Marine Transit Co, 416 Mich 97, 102-
103; 330 Nw2d 638 (1982):

When reviewing an gpped asserting improper conduct of an attorney, the
appellate court should first determine whether or not the claimed error was in fact error
and, if so, whether it was harmless. If the claimed error was not harmless, the court
must then ask if the error was properly preserved by objection and request for
indruction or motion for migrid. If the error is 0 preserved, then there is aright to
aopdlate review; if not, the court must ill make one further inquiry. It must decide
whether a new trid should nevertheless be ordered because what occurred may have
caused the result or played too large a part and may have denied a party afair trid. |If
the court cannot say that the result was not affected, then a new triad may be granted.
Tainted verdicts need not be alowed to stland smply because alawyer or judge or both
falled to protect the interests of the prgudiced party by timely action. [Accord, Rogers
v Detroit, 457 Mich 125, 147; 579 NW2d 840 (1998)].

Further, an atorney’s comments usualy will not be cause for reversa unless the comments indicate a
deliberate course of conduct aimed at preventing afair and impartia tria. Hunt v Freeman, 217 Mich
App 92, 95; 550 NW2d 817 (1996). Reversd is required only where the prgudicia statements of an
attorney reflect a sudied purpose to inflame or prejudice the jury or deflect the jury’ s atention from the
issuesinvolved. Id.

The firgt challenged comments relate to the corporate background of the defendant. Defendant
did not object to any of these comments at trid. Moreover, a reading of the remarks, fully and in
context, reveds that they are background information relaing to the formation of defendant and its
acquigtion of the bridge. Plaintiffs counsd tied in this information with the fact that the corporation that
owned defendant did not spend money on safety features for the bridge and that another bridge on the
Saginaw River (owned by the same owner of defendant) did have such safety features. Because this
case involved an dlegation that defendant failed to properly maintain the bridge in a safe manner, |
conclude that counsdl’ s comments were proper based on the evidence and plaintiffs theory of the case.

Defendant aso asserts that plaintiffs counsd improperly charged a certain witness to be lying.
Defendant did not object to this comment at tid. The witness, Richard Van Buskirk, was caled by
plaintiffs as an adverse witness and was employed by defendant a the time of the accident. Van
Buskirk initidly testified that he was not a shareholder nor had any ownership interest in defendant.
When confronted with the fact that the articles of incorporation listed Van Buskirk’s name and that he
was a shareholder, Van Buskirk later changed his testimony and admitted that he had one share with
defendant. Because counse’ s argument that Van Buskirk intentiondly lied was based on Van Buskirk’s
own testimony and other evidence presented at trid, the argument was not improper. Reetz, supra, p
109; Firchau v Foster, 371 Mich 75, 78; 123 NW2d 151 (1963); Wilson v General Motors Corp,
183 Mich App 21, 27; 454 NW2d 405 (1990).

Defendant aso chalenges a comment made about one of defendant’ s expert witnesses as being
a “$10,000 hired gun.” Defendant did not object to this comment at trid. Although | strongly
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discourage any attorney from denigrating another in this manner a trid, | do not believe that this isolated
comment necessitates reversa, especidly in the face of alack of objection. See, eg., Rogers, supra, p
147 (no trid misconduct where the plaintiff’s counsdl referred to defense counsd as “dick,” a “dick
talker,” “smooth,” and “smoothtalking”); Firchau, supra, p 78 (no preudicia error where the
plantiff's counsd referred to defendant as a “leech” and a “parasite’); Hunt, supra, pp 97-98 (no
error requiring revers where defense counsd referred to medical withesses as litigation doctors who
were pad a large amount of money, used extremey colorful language in the form of memorized
speeches, and gave pat answers).

Defendant next chalenges references to damages made by plaintiffsS counsd. Two references
were made to damages. Firdt, plaintiffsS counsd was arguing that there was much more to damages
than the loss of three fingers and “what did the one juror say, [defense counsdl] wisely knocked her off,
but she's the young gd who--." Defense counsd immediately objected and the trid court sustained the
objection and ingtructed the jury to disregard it. Plaintiffs counsel then made reference to another case,
dating, “theré sajury out in L.A. that gave 8.5 million ddllars--.” Defense counsdl again objected, and
the trid court sustained the objection and ingtructed the jury to disregard it. Under these circumstances,
thetrial court cured any error and the comments, although improper, do not require reversal. Cf. Reetz,
supra, p 106 (seven references to large awards in other cases required reversa where the trid court
failed to instruct the jury to ignore the references).

Defendant aso challenges comments made concerning defendant’ s status as a corporation and
its wedth. These include counsed commenting on defendant’s “[c]alous disregard; the public be
damned; our profitsarefirst.” Paintiffs counsd dso stated:

Agan, that — that glaring arrogance of — of disregard for the public iswhét thistrid’ s all
about. You can't find better examples of it. It's a very sdfish perspective and it
certainly has gn| anti-community ring. It's like saying Faye Durocher doesn’t count.
Her life doesn't matter. That’'s why we don’'t concern ourselves about hazards to the
boating public of smaler craft, because they don’'t matter. Just our business; just our
profits.

Other comments were made by plaintiffs counsd concerning the bridge owner and his wedth. More
specificdly, plantiffs counsd referred to the owner as an outsder, that the corporation owning the
bridge was an outsder, and that they jury should protect the community from outsders. Plaintiffs

counsel asked for a Szeable verdict and that a large verdict might “wake up Charles Pinkerton the 111

and let him know that the community values are . . . followed in thistown.” After objection by defense
counsd that this was an improper request for punitive damages, plaintiffs counsel denied that such was
the case and stated that the award was to compensate his clients for their loss and perhapsto “convince
Mr. Pinkerton to put a protective pier or a safety barrier around the south end of that bridge.”

Not dl of these comments were objected to at trial, however, the trid court only sustained the
objection to counsd’s comment denoting defendant as a community outsder. Comments concerning
corporate nature and wesdlth are ways improper; however, they do not necessarily require reversal.
Reetz, supra, p 111. Read in context, these comments were tied in to the alegation that defendant was
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aware of the hazard of the bridge before Faye Durocher’s accident, but did nothing to make the bridge
more safe. Moreover, the comments were not “constantly repeated so that the error becomes inddibly
impressed on the juror’ s consciousness, [becoming] incurable and requirfing] reversa.” Id.

Defendant also chalenges plaintiffs counsd’s statement, “Now, | mean, when you really look
a it, it's clear that Central Michigan Railway was set up as some kind of a laundering de — device for —
for D and M, but | —you know, sort it out, | don’'t know. You'rethefact finder. It'sinteresting to note
these little things though.” The trid court overruled defendant's objection to this Statement.
Defendant’s disoute with this statement is that it cast defendant as a crimind enterprise. Although |
agree with defendant that the statement is highly improper, in the context of this ten-day trid in which
fifteen witnesses testified, we cannot conclude that this isolated statement indicates a ddliberate course
of conduct by plaintiffS counsd amed a preventing defendant from having a fair and impartid trid.
Reetz, supra, pp 111-112. Moreover, | note that following defendant’s objection to the statement,
plantiffs counsd responded to the trid court that he was not suggesting that defendant was engaging in
crimina conduct. Accordingly, this statement does not amount to error requiring reversal.

Findly, |1 note that the trid court ingtructed the jury that “[slympathy must not influence your
decision, nor should your decision be influenced by prejudice regarding . . . any other factor irrelevant to
the rights of the parties,” and that the “ corporation in this case is entitled to the same fair, unprgudiced
trestment as an individua would be under like circumstances and it’s your duty to decide the case with
the same impartidity you would use in deciding a case between individuads” The trid court dso
ingructed the jury that “[a]rguments and statements of the attorneys aren’t evidence and you should
disregard anything said by an attorney which was not supported in your opinion by the evidence or by
your own general knowledge and experience.” These ingructions served to dispel any prejudicia effect
of the remarks made a trid by plaintiffs counsd. Rogers, supra, p 149; Wilson, supra, p 27.

Ultimately, after reviewing the record as a whole, | cannot conclude that plaintiffs counsd’s
comments were so unfairly prgudicia that defendant was denied a fair trid. Therewas agreat dedl of
evidence put before the jury in this ten-day trid and the jury’s verdict is amply supported by the
evidence. Thejury’s verdict of $1,010,000 in favor of the Durochers was subgtantiad, but the jury aso
found Faye Durocher to be sixty percent comparatively negligent. The jury was obvioudy not swayed
by plaintiff’s counsd’s comments and followed the trid court’s ingtructions. Moreover, the trid court,
who heard and observed plaintiff’s counsd, was clearly in a better position than this Court to determine
whether the comments prgjudiced defendant to the extent that it was denied a fair trid. Any error in
plantiffs counsd’s conduct was harmless and the trid court did not abuse its discretion in denying
defendant’s motion for amigtrial.

| would &ffirm.

/9 Kathleen Jansen



