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MEMORANDUM.

Paintiff gopeds by right the trid court’s order granting summary disposition for defendant in this
legd malpractice action on the ground of resjudicata. We affirm.

Maintiff’s reliance upon the waiver provison of MCR 2.203(A) is unavailing in this case. Even
if defendant previoudy faled to object to plantiff’'s nonjoinder of clams arisng out of the same
transaction or occurrence that was the subject matter of plaintiff’s prior lawsuit againgt defendarnt,
relitigation of the same clam previoudy raised, whether under the same or a different theory, is il
barred. See Eaton Co Bd of Rd Comnvrs v Schultz 205 Mich App 371, 380 n 5; 521 Nw2d 847
(1994).

Pantiff contends that his previous complaint cannot be read as rasing the same legd
malpractice claim for “negligent breach of the Defendant’s professond duty as an attorney to zedloudy
and competently represent the Plaintiff in the crimind trid” that plantiff raised in this lawsuit, but only
different clams of enbezzlement and breach of contract. We disagree. Plaintiff’s previous complaint,
which expresdy purported to be a*“Legd Mdpractice Complaint,” not only aleged embezzlement and
breach of contract but also the same breach of professiona duties that plaintiff assertsin this case. For
example, plantiff’s previous complaint dleged that defendant had faled to “perform the duties of his
professond training,” “protect his client's rights’ and “perform as competent counse under his
professon” when representing defendant in the crimind trid.

* Circuit judge, Sitting on the Court of Appeals by assgnment.
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The fact that plaintiff’s complaint in this action aleges facts in support of his legd mapractice
clam tha were not specificdly dleged in his previous complant does not show that plaintiff is asserting
anew clam. At mog, plantiff has merdy advanced a factua theory or basis for his legd mdpractice
clam not specified in his previous complaint. Moreover, plantiff did in fact previoudy assart the
ineffective assgance of counsd cams from his crimind apped as a factud bads for his legd
malpractice dam in the previous lawsuit, in his unsuccessful motion for “Recongderation/Rdief From
Judgment” in that case. Because the trid court’'s denid of that motion was not on the bass of
untimeliness done, but aso because the trid court concluded that the motion raised nothing new to
change the trid court’s previous summary digposition ruling, that denid was a ruling on the merits for
purposes of the doctrine of res judicata DeCare v American Fidelity Fire Ins Co, 139 Mich App
69, 77-78; 360 NW2d 872 (1984), Iv den 422 Mich 933 (1985).

Because plaintiff’s mapractice lawsuit is barred by the doctrine of res judicata, it follows that
the trid court did not er in refusing to stay the proceedings in this case pending the outcome of
plantiff’s goped in the criminal case.

Affirmed.
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