
 
 

 
 

 
 
 
 

  
 
  
 
  

  

 
 

 
  
 
 

 
 

 
 
 

 

 

 
 
 

 

 

S T A T E  O F  M I C H I G A N 
  

C O U R T  O F  A P P E A L S 
  

DANIEL L. WILLIAMS, UNPUBLISHED 

Plaintiff-Appellant, 

v No. 201293 
Hillsdale Circuit Court 

JAMA, INC., a Michigan corporation, and J & M LC No. 95-025519-NZ 
DAIRY COMPANY, a division of JAMA, INC., 

Defendants-Appellees. 

Before: Markey, P.J., and Bandstra and Markman, JJ. 

MARKMAN, J. (dissenting). 

I respectfully dissent. The majority would allow a commercial purchaser of goods to sue in tort 
for economic loss by claiming that the goods were serviced negligently, rather than requiring that such 
suit be pursued under the auspices of Article 2 of the UCC, which was intended to govern transactions 
in goods. I believe that this is contrary to the Supreme Court’s holding in Neibarger v Universal 
Cooperatives, Inc, 439 Mich 512; 486 NW2d 612 (1992), and therefore, would affirm the trial 
court’s grant of summary disposition pursuant to MCR 2.116(C)(7). 

In Neibarger, supra at 527-28, the Supreme Court held that “where a plaintiff seeks to 
recover for economic loss caused by a defective product purchased for commercial purposes, the 
exclusive remedy is provided by the UCC, including its statute of limitations.” “[A]llegations of only 
economic loss do not implicate tort law concerns with product safety, but do implicate commercial law 
concerns with economic expectations.” Sullivan Industries, Inc v Double Seal Glass Co, Inc, 192 
Mich App 333, 344; 480 NW2d 623 (1991). Here, plaintiff purchased milking equipment from 
defendants for use on his commercial dairy farm in hopes of increasing milk production, and then 
claimed economic damages when problems arose with the equipment. These facts seem, in my 
judgment, to place this case squarely within the confines of “transactions in goods,” covered by the 
UCC. 

However, plaintiff argues that the UCC does not apply to this case because he seeks to recover 
for damages caused by the inadequacy of the maintenance services provided, rather than for any defect 

-1



 
 

 
    

 

 

 

 

 

 

 

 

 

  

in the goods, as would arise out of a “transaction in goods” under the UCC. The Supreme Court chose 
to examine mixed dealings in goods and services for “the overall thrust of the dealings between the 
parties to determine the character of the transaction.” Neibarger, supra at 535. To illustrate this 
approach, the Court cited Republic Steel Corp v Pennsylvania Engineering Corp, 785 F2d 174 
(CA 7, 1986), which held that even the fact that “services were a substantial part of the contract was 
not sufficient to preclude application of the UCC” because “the predominant character of the 
agreement . . . was that of a contract for the sale of goods.”  Neibarger, supra at 536. The Court 
recognized that “[i]t is difficult to imagine a commercial product which does not require some type of 
service” and stated that courts should “examine the purpose of the dealings between the parties.  If the 
purchaser’s ultimate goal is to acquire a product, the contract should be considered a transaction in 
goods, even though service is incidentally required.” Id. at 536. 

In an effort to analyze this case in a manner consistent with the direction of Neibarger, the 
following facts are instructive, in my judgment. First, plaintiff and defendants came together initially for 
the purpose of purchasing and selling, respectively, new milking equipment. Plaintiff was apparently 
very specific regarding the exact pieces of equipment he wanted, choosing a combination of new and 
used equipment as well as retaining certain parts of his old milking system. The parties signed a written 
contract for the equipment. 

Second, an oral, “handshake” agreement was also entered into by the parties at the time the 
equipment was purchased. Such an agreement was the product of a routine notification by the 
defendant that they provided a yearly maintenance of the system. According to defendants, this service 
is a routine part of their customary “service after the sale,” since dairy farmers generally are concerned 
that someone be available to maintain their milking equipment over the course of its life. Defendants 
generally limit their inspection to the equipment they sold to the customer. Further, there is no evidence 
that defendants provide service absent the underlying purchase of their goods. Defendants merely 
provided service in order to enhance sales of milking equipment and to maintain customer satisfaction 
with their product. 

Finally, given the potentially unlimited term of the service agreement, the oral nature of the 
agreement suggests an informal commitment by the parties with regard to service. In this case, the 
parties not only failed to commemorate their agreement in writing, but they failed to clarify any of the 
terms of service beyond the loose offer of yearly inspections. 

Based upon these considerations, the service agreement, in my judgment, was not an 
independent or discrete contract, but rather a side agreement meant to complement the underlying 
contract for goods. It was entirely incidental to the purchase of goods -- a purchase that was the object 
of the parties’ original dealings with one another. 

The majority distinguishes the instant case from Neibarger on the basis of the “separate oral 
contract” entered into by the parties at the same time that the milking machine was sold and on the basis 
of plaintiff’s claim of negligent service rather than faulty design or installation as claimed by the plaintiffs 
in Neibarger. However, I believe that the majority errs by focusing on the oral agreement in isolation 
and by overlooking the guidance of Neibarger. Although the majority seems to find plaintiff’s claim of 
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negligent service in this case to be distinguishable from Neibarger, the plaintiff in the companion case of 
Houghton v Alfa-Laval, Inc, similarly claimed negligence in the maintenance of a milking system. 
Neibarger, supra at 518. There, the Court determined that, regardless of this claim, the “heart of the 
complaints in these cases is the fact that the plaintiffs purchased products which proved inadequate for 
their purposes, causing them lost profits . . . compensable in a timely suit under the provisions of the 
UCC.” Id. at 537. 

More importantly, plaintiff here dealt with defendants first and foremost in order to purchase 
milking equipment. The primary purpose of the transactions was not service, which was essentially an 
afterthought to the purchase of the equipment.  While plaintiff was specific regarding the equipment he 
wanted, the agreement regarding service was indefinite. Length of inspections, repairs and prices were 
all left undecided until the actual service call. In Higgins v Lauritzen, 209 Mich App 266, 270; 530 
NW2d 171 (1995), this Court found that the parties’ contract was predominantly one for services 
rather than goods in part because the contract did not specify the goods to be installed, the purpose of 
the contract was principally to install a system rather than to purchase a particular system to be installed 
and the parts did not become identified until they were actually installed. 

Therefore, the overall thrust of the dealings between the parties here was the sale of the milking 
equipment. The maintenance was neither the basis upon which the parties came together in the first 
instance nor at the center of their course of dealings. In my judgment, it cannot be said that the “heart of 
the complaint” was the maintenance.  Rather, the service agreement was an additional incentive for 
those who purchased their equipment from defendants; a side agreement to the purchase of the milking 
system. By holding that a commercial purchaser may sue in tort to avoid application of the UCC by 
contending that follow-up services were negligently performed, the majority would obscure the law in 
this area. Since there are relatively few sales of goods that would not involve these types of ancillary 
services, the majority view has the potential to significantly undermine the holding of Neibarger. I 
would find that the trial court appropriately granted summary disposition for defendants. 

/s/ Stephen J. Markman 
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