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PER CURIAM.

In this legd mdpractice action, plaintiff appeds as of right from the trid court’s order granting
summary digpostion in favor of defendants. We affirm.

Faintiff first argues that the trid court abused its discretion in denying him the opportunity to
make additiona dlegations againg Nidsen in the firs amended complaint. Plantiff’s first motion to
amend the complaint contained no reference to additiona alegations againgt Nielsen. However, & the
hearing on the motion to amend the complaint, plaintiff atempted to incorporate additional clams
againg Nidsen. The trid court noted that these claims were not properly before the court and denied
plantiff's request to amend the complaint to add additiond clams agangt Niedsen. Haintiff was,
however, alowed to amend his complaint with respect to the additiona clams that he did set forth with
particularity in his mation.

While it is true that leave to amend shal be fredly given when justice so requires, MCR 2.118;
Terhaar v Hoekwater, 182 Mich App 747, 751; 452 NW2d 905 (1995), the trial court did not
violate this rule. Rather, the court dlowed plaintiff’s complaint to be amended to reflect the grounds
raised in his motion to amend the complaint. With respect to clams not raised in the motion, but argued
at the hearing, these claims were not stated in writing with particularity, and were therefore not properly
within the mation to amend the complaint. MCR 2.119. Hence, the court did not abuseitsdiscretion in
denying plaintiff’s request to amend the complaint to add additiond clams againgt Nielsen. Weymers v
Khera, 454 Mich 639, 654; 563 NW2d 647 (1997), citing Dacon v Transue, 441 Mich 315, 328;



490 NW2d 369 (1992); Ben P Fyke & Sons v Gunter Co, 390 Mich 649, 658; 213 NW2d 134
(1973).

Next, plantiff clams that the trid court abused its discretion in ordering plaintiff to pay costs and
attorney fees associated with redeposing plaintiff. We disagree. It is clear from the record that plaintiff
was fully aware of the grounds underlying the dlegations included in his amended complaint & the time
he filed his origind complaint, and the delay which occurred in this case could have been avoided.
Under these circumstances, the tria court properly conditioned its order granting plaintiff’s motion to
amend his complaint on plaintiff’s rembursement of cods incurred by the adverse parties. Weymersv
Khera, 454 Mich 639, 654; 563 NW2d 647 (1997); Stanke v Sate Farm Ins, 200 Mich App 307,
320-321; 503 NW2d 758 (1993).

Faintiff next daims that the trid court erred as amatter of law in granting defendants motion to
grike the second amended complaint and in later denying plaintiff’s motion to file a second amended
complaint. We disagree.

Under MCR 2.118(A)(1), a party may amend a pleading once “as a matter of course within 14
days after being served with a responsve pleading . . . . Subsection (2) of that rule States that
“[€]xcept as provided in subrule (A)(1), a paty may amend a pleading only by leave of court or by
written consent of the adverse party. Leave shdl be fredy given when justice so requires” MCR
2.118(A)(2).

Paintiff was granted leave to amend “once as a matter of course,” nine months after the origina
complaint was filed. An answer to the amended complaint was filed, and plaintiff then attempted to file
a second amended complaint which was stricken by the trid court. Plaintiff argues that because his
atempt to file a second amended complaint was made within fourteen days of defendant’s “answer,”
the second amended complaint was improperly stricken. Plaintiff’s argument defies logic. The language
of the first sentence of MCR 2.118(A)(1) states that “[a] party may amend a pleading once as a matter
of course” and the rule goes on to dtate that thereafter, a party will only amend a pleading with the
permission of the court. MCR 2.118(B) then provides that once served with an amended pleading, the
adverse party is required either to serve aresponsive pleading pursuant to MCR 2.110(B) or state that
its answer to the origind complaint shall serve as the responsve pleading to the amended complaint. If
that respongve pleading were then to start the fourteen day period within which a party can file an
amendment “as a matter of course,” the cycle would be perpetua. MCR 2.118(A)(2) was not
intended, based on the unambiguous language of the rule, to dlow a party to continue to amend his
complaint as a matter of course. Accordingly, the trid judge did not err in griking plaintiff’s second
amended complaint which was filed without leave of court. Furthermore, after reviewing the record we
conclude that the trid court’s order denying plaintiff leave to file a second amended complaint was not
an abuse of discretion. Weymers, supra, a 654, citing Dacon, supra, 328; Fyke, supra, 658.

Next, plaintiff argues that the tria court erred in denying plaintiff’s motion for partid summary
disposition. We disagree.



Haintiff iled a motion for summary disposition pursuant to MCR 2.116(C)(9) and (10) on the
basis that the $18,000 attorney fee received by Nidlsen was excessve. With respect to plaintiff's
motion under MCR 2.116(C)(9), such a motion is tested solely by reference to the parties pleadings.
Nasser v Auto Club Ins Ass'n, 435 Mich 33, 47; 457 NW2d 637 (1990). “[W]hen . .. amateria
dlegation of the complaint is categoricaly denied, summary [disposition] under [MCR 2.116(C)(9)] is
improper. 1d., quoting Pontiac School Dist v Bloomfield Twp, 417 Mich 579, 585; 339 NW2d 465
(1983).

Paintiff made a generd dlegation about the excessiveness of fees charged by “defendants’ in
his origind complaint, but there was no specific reference to Nielsen in this respect.  Specificdly, in
paragraph 38 of his complaint, plaintiff charged defendants with a breach of their legd, professond,
ethicd, and fiduciary duties, including but not limited to a duty to “charg[€] plantiff a reasonable fee
which is not clearly excessve” In response, Nielsen stated “[i]n answer to paragraph 38 of the
Complaint, this Defendant denies the dlegations contained therein, including the dlegdions in
subparagraphs (a) through (f) and aleges that said dlegations are not true” Accordingly, because
Nielsen “categoricdly denied’ the materid dlegation of the complaint that was the bass for plaintiff’s
moation for summary digpostion, we find the trid court did not err in denying summeary disposition with
respect to whether Nielsen'sfee was clearly excessve.

Hantiff dso dams tha his motion for patid summary dispostion pursuant to MCR
2.116(C)(10) should have been granted, because Nielsen committed such an obvious breach of
professond standards that there was no issue of materid fact with respect to whether $18,000 was a
reasonable fee under the circumstances. Reviewing the documentary evidence submitted by Nidsen
and the lack thereof submitted by plaintiff, this Court finds that the tria court correctly denied plaintiff’'s
motion for partid summary disposition because the evidence was sufficient to support a finding thet
reasonable minds could differ with respect to whether Nielsen' s fee was clearly excessive.

Next, plantiff argues that the trid court erred in granting defendants motions for summary
disposition. We disagree.

Defendants moved for summary disposition under MCR 2.117(C)(7), MCR 2.116(C)(8), and
MCR 2.116(C)(10). Paintiff's primary argument with respect to defendants motion under MCR
2.116(C)(7), that the letter of acknowledgment does not congtitute a “release” because it is not
supported by adequate consideration, fails. Asthis Court has sated, the vaidity of a contract of release
turns on the intent of the parties. Paterek v 6600 Ltd, 186 Mich App 445, 449; 465 NW2d 342
(1990). To be vdid, a release must be fairly and knowingly made. Id. This Court explained that
adequate consderation will be found when there is: (1) alegd detriment, (2) which induced plaintiff’s
promise to release defendant from liability, and (3) plaintiff’s promise to reease defendant from ligbility
induced defendant to suffer the detriment. 1d. Asin Paterek, supra, 451, where this Court determined
that a defendant’ s agreement to alow the plaintiff to play softbal on its field was adequate consideration
for the plantiff's agreement to release the defendant from ligbility, defendants rdied on plantiff's
promise to release them from liability in acting to sdl plaintiff’s property. Accordingly, the letter of
acknowledgment was supported by adequate consideration.



Paintiff aso argues that the release was not Sgned fairly or knowingly. A release is not fairly
made and is invdid if (1) the releasor was dazed, in shock, or under the influence of drugs, (2) the
nature of the instrument was misrepresented, or (3) there was other fraudulent or overreaching conduct.
Id., 449. None of these dements was dleged by plaintiff. Moreover, plaintiff’s argument that he was
ingtructed by defendants to sgn this document so that he could be released from jail does not merit a
conclusion that this release was not entered into fairly or knowingly.

Next, we conclude that the tria court correctly ruled that plaintiff was estopped from claiming
that the sale price of his properties was inadequate. Bessman v Weiss, 11 Mich App 528; 161 NW2d
599 (1968). In the letter of acknowledgment signed by plaintiff, plaintiff stated thet the sdle was
undertaken under exigent circumstances. He acknowledged that by signing the letter, he approved the
sde a the price gtated in the closing documents. The letter further reiterated that plaintiff was making
the decison to sdl the property on his own, and that he was satisfied with the disbursement of the
proceeds as indicated on the closing statements, which he had reviewed. Additiondly, he stated that he
was sdisfied with the legd fees tha were being charged. Defendants relied on this letter of
acknowledgment in acting on behdf of plaintiff to sdl his properties. Thus, plaintiff is estopped from
now arguing that he did not gpprove the sde price or that he was dissatisfied with the decison to sdll the
properties.

Additionaly, we rgect plaintiff’s clam that because defendants negotiated the terms of the sde
before he signed the letter of acknowledgment, the letter of acknowledgment did not release defendants
from liability. Pantiff ratified defendants actions by sgning the sde documents and letter of
acknowledgment. See Langel v Boscaglia, 330 Mich 655, 659-660; 48 NwW2d 119 (1951);
Cuddahy Bros v Dock & Market, 285 Mich 18; 280 NwW2d 93 (1938); Sullivan v Bennett, 261
Mich 232; 246 NW 90 (1933); David Scott Flour Mills v Saginaw Co Farm Bureau, 237 Mich
657, 663-664; 213 NW 147 (1927); Hutton v Roberts, 182 Mich App 153, 162; 451 NW2d 536
(1989); Gandy v Cole, 35 Mich App 695, 703; 193 NwW2d 58 (1971).

The trid court was dso correct in ruling that defendant Merritt was not subject to ligbility in
connection with the mortgege that he held on plaintiff’s properties. Plaintiff argued that if Merritt had not
held a lien on his property, plaintiff would have been able to obtain a surety on the $50,000 bond and
would have been rdeased from jail. Plaintiff argues that because this encumbrance existed, however,
the surety “ded fell through” and he was forced to remain in jail where he could not pay his mortgage.
Consequently, plaintiff was later forced to sdll his property in order to pay his mortgage, and but for
Merritt’sinitid lien on the property, this would not have been the outcome. However, plaintiff submitted
no evidence to support his pogtion, and thus there was no question of materiad fact upon which
reasonable minds could differ with respect to thisissue.

Next, plaintiff argues that there is a question of materid fact regarding whether plaintiff would
have been successful in Balbes v Hoskins had Merritt not withdrawn from the case. Plaintiff dlaims that
his due process rights were violated when he received no notice of the request for judgment when the
default judgment was entered againgt him, and therefore he had an issue to gpped. Though this
argument might have withstood summary dispostion if factualy correct, defendants submitted evidence
that proof of service of the notice of default and proof of service of the notice of the hearing on motion
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for entry of default judgment againgt plaintiff were both filed. Accordingly, plaintiff’s unsupported dam
did not creste an issue of materid fact upon which reasonable minds could differ, because the
documentary evidence reveded that plaintiff was, in fact, served with notice.

Affirmed.
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