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PER CURIAM.

Judgment was entered in favor of defendant in this medicd mapractice action following a jury
trid. Plantiff thereafter filed a motion for new trid or to set asde the judgment of no cause of action.
The trid court granted plaintiff's motion for new tria, and defendant gppedls by leave granted. We
afirm.

Defendant performed breast reduction surgery on plaintiff two times. During the first operation,
defendant removed 90 grams more tissue from plaintiff’'s left breast than from her right breest.
Defendant admitted that prior to the operation, plaintiff’s left breast was smaller than her right. At trid,
defendant defended his decision to remove more tissue from the smaler breast by explaining tha the
volume or Sze of tissue removed is different from the weight of materia removed because breast tissue
has different densities. Therefore, he argued that the remova of more weight from the smdler breast did
not indicate mapractice. Plaintiff's expert testified, however, that it was ingppropriate to remove more
tissue from the smaller breast. Despite defendant's claim that it was gppropriate to remove more tissue
from the smdller, left breast, plaintiff’s breasts were not symmetrica after the operation. Her right bresst
was dgnificantly larger than her Ieft breadt, which according to dl of the tedtifying physicians, including
defendant, was not an acceptable result. Plaintiff and another witness testified that the size discrepancy
was noticegble immediately after the operation. Plaintiff further tedtified that defendant origindly
informed her that the discrepancy in size was due to swelling from the surgery. Defendant, however,
testified that the asymmetry between the breasts was not gpparent immediately after the surgery but was
caused by plantiff's right breast gradudly growing after the surgery. Defendant conceded that two



months &fter the surgery, the asymmetry was gross and was a "big problem™. The discrepancy in sze
between the breasts resulted in the need for a second surgery.

Defendant testified that his god for the second surgery was to achieve breast symmetry. During
the second surgery, defendant operated only on the right breast. He placed plaintiff’s right nipple higher
than her left nipple believing that symmetry would be achieved if the right breast descended and pulled
the nipple downward. Ten days after the second surgery, defendant believed that the nipple was even
higher than where he had placed it. Despite this, he advised plaintiff that she looked fine. The end result
was that plaintiff's right nipple was gpproximately four centimeters higher than her left. Plaintiff testified
that this four centimeter difference was apparent immediately following the surgery. Defendant denied
this, claming that the nipple, in fact, rode up some time after the surgery. Defendant's expert testified
that following breast surgery, nipples can move upward, rather than downward, if the breast tissue
didocates. He tedtified that this phenomenon does ot indicate that mapractice has been committed.
He acknowledged, however, that dthough a one and a hdf to two centimeter differentid can happen, a
four centimeter discrepancy is not acceptable. Because of the continuing gross asymmetry between the
breegts, plantiff underwent a third surgery by different physcians. The third surgery resulted in
subgtantid amilarity in the breests. However, plantiff was left with sgnificant scarring of the right
breast.

Faintiff filed a complaint againgt defendant claiming that he was negligent in the performance of
both the first and second surgeries. She dleged that his remova of more tissue from the smaller breast
was mapractice during the firgt surgery and that his pogtioning of the nipple in the second surgery was
amilarly malpractice. The jury rendered its verdict in favor of defendant, but the trid court granted a
new trid, finding that the verdict was againg the great weight of the evidence.

Defendant first argues thet the trid court should not have awarded plaintiff a new trid when the
jury's verdict was not againgt the great weight of the evidence. A decison on a motion for new trid is
committed to the trid court's discretion.  Arrington v Detroit Osteopathic Hospital (On Remand),
196 Mich App 544, 550; 493 NW2d 492 (1992).

A trid court's determination that a verdict is not againgt the greet weight of the evidence
will be given substantial deference by the appdlate court. A trid court's determination
that a verdict is againg the great weight of the evidence will be given somewhat less
deference to insure that the trid court has not invaded the province of the jury. In either
gtuation, however, it is incumbent upon a reviewing court to engage in an in-depth
andysis of the record on gpped."[1d. at 560.]

Our in-depth analysis of the record reveds that the trid court did not abuse its discretion when it found
that the verdict was againgt the great weight of the evidence and granted a new trid.

At trid, defendant conceded that plaintiff's right breast was larger than the left prior to the first
surgery and that, nevertheless, he removed more tissue from the left breast at the time of that surgery.



He aso acknowledged that plaintiff's breasts were grosdy asymmetricd after the first surgery, prior to
the second surgery. Moreover, there was ample testimony that the breasts were not symmetrica after
the second surgery, either.  All three testifying physicians agreed thet, in plastic surgery, end result is
highly important. Both plaintiff's and defendant’s experts testified that the surgery is judged on the end
result. Defendant's expert testified that the standard of care required the surgeon to "attempt to achieve
symmetry”. In fact, defendant even tedified that dgnificant asymmetry after breest surgery could
indicate negligence on the part of the plastic surgeon.

Given that the standard of care required defendant to attempt to achieve symmetry and given
that the end result is to be judged when determining if there was negligence, the verdict was clearly
againg the great weight of the evidence. There was no dispute that the end result of both of plaintiff's
surgeries was gross asymmetry. Moreover, the finding that the asymmetry was caused by factors other
than defendant's ma practice was againgt the great weight of the evidence.

With regard to the first surgery, defendant's theories that the right breast grew after the first
surgery and that the tissue was more dense in one breast, which would account for the discrepancy in
the weight removed, were not supported by any competent testimony. These clams were based on
gpeculation.  Although there was testimony that breast tissue can vary in weight and dengty, the
pathologist cdled by defendant testified that he did not know what the dengity of plaintiff's breast tissue
was or how much fatty tissue, as opposed to fibrous tissue, was in each breast at the time of the first
surgery. He ds0 tedtified that the tissue in her breasts was basically similar, dthough he found that the
left breast cdlls had acute inflammation. Further, defendant never checked the dengity of the tissuein the
operaing room at the time of the first surgery. Thus, there was no testimony or evidence from which to
conclude thet the left breast tissue was denser at the time of the first surgery. The fact that no one could
testify that the tissue in the left breast was more dense during the first surgery belies defendant's theory
that he removed more tissue from the smaller breast because of the difference in dendty between the
breasts. In addition, the pathologist never compared the tissue between the breasts after the second
surgery because the left breast was not operated on at that time. Therefore, there was no evidence to
support any testimony that the right breast was somehow pathologicdly different from the Ieft, which
would support a theory that it grew, unlike the left breast, because of the development of fibrocystic
disease or some other factor. There was Smply nothing, other than speculation, that would support that
the right breast grew after the first surgery and that the Ieft one did not. We aso note that defendant's
expert tedtified that the bressts were asymmetricd immediately following the firs surgery.  This
testimony refutes defendant's theory that the right breast grew.

With regard to the second surgery, defendant's theory was also not supported by the evidence.
Defendant conceded that right after the surgery he noticed that the nipples were not asymmetrical.
Defendant's expert testified that in rare circumstances a nipple will migrate upwards after surgery
because the breast tissue didocates downward, but he did not tetify that plaintiff's nipple migrated
upward for this reason. In fact, the only testimony on this issue was defendant's speculation that
plaintiff's nipple must have risen as the breast tissue sagged. There was no evidence or testimony to
support this speculation.  Further, the experts agreed that the discrepancy, approximately 4 centimeters
or an inch and ahdf, in the nipples was not acceptable.



Based on our review of the record, we will not disturb the trid court's order awarding plaintiff a
new trid.

Defendant also argues that the trid court abused its discretion by granting a new tria based on
the fact that it had precluded plaintiff from presenting testimony from an expert pathologist.

Paintiff was precluded from cdling Dr. Werner Spitz as an expert. She clams that Spitz was
going to refute defendant's theory that more tissue was appropriately removed from the left breast even
though it was smdler. Origindly, Spitz was not on plaintiff's witness list. Six days after the completion
of defendant's depogition, which was after the deadline for filing witness ligts, plaintiff filed an amended
witness lig, naming Spitz. Shortly theregfter, plaintiff filed a motion to dlow the amendment to her ligt.
Pantiff claimed that until the conclusion of defendant's deposition, it was not gpparent that the dengity of
the tissue removed would be an issue. The trid court denied plaintiff's motion to add Spitz, essentidly
finding that it was too late for an addition to the list. The scheduled trid date was September 27, 1994,
only two weeks from the date of the hearing on the motion to amend the witnesslist. The trid date was
subsequently adjourned more than once and did not actudly begin until late May, 1995. However,
plaintiff never renewed her request to add Spitz.

At the outset we are compelled to note that we are not reviewing the propriety of the trid
court's order denying plaintiff's motion to amend her witness list. Neither party appeded from that
order and this apped is not taken from a find judgment or order. Rather, on leave granted, we are
reviewing whether the trid court erred in granting a new tria based on the fact that Spitz was precluded
from testifying. With regard to that issue, we believe that the question, as presented by defendant, is not
viable. Our reading of the trid court transcript on the motion for new trid does not convince us that the
tria court granted anew trial because Spitz was not alowed to tetify.

In her motion for new trid, plaintiff argued tha the excluson of Spitz as an expert by the trid
court was error, which prgudiced plaintiff and warranted a new trid. After hearing ord argument on
the motion for new trid, wherein plaintiff spent much time on the issue of the preclusion of Spitz, the trid
court stated:

| think in al redity that if the matter had been caled to my attention about Spitz
a atime that | fet there was an opportunity for the other Sde to take a deposition on
him, to have proper discover, | probably would have alowed Spitz into the case.

As| review this now, consdering the comment made by Plaintiff's counsd asto
information provided by Spitz on the issue of dengity of the breast, | think it could have
been a compelling factor in the tridl.

This gatement by the trid court is merdly an observation that if something had been brought to the
atention of the court, a different outcome may have been reached. It is not a conclusion that the trid
court erred by denying plaintiff's motion to amend her witness list and that this error warranted a new



trid. Moreover, it is clear from the rest of the court's comments that a new tria was granted based on
plaintiff's argument that the verdict was againg the great weight of the evidence and not because Spitz
was precluded from testifying:

Its not an easy thing for a Judge to say that the jury's verdict was againg the
great weight of evidence or contrary to law. Well, were not talking about the law, as
such, but the great weight of evidence. | think it was, | think it was againg the gresat
weight of the evidence.

I, inreviewing dl the information and reviewing the briefs and the other materid
that you gentlemen have provided, its hard to explain why the jury came to this verdict
but I think it was clearly againgt the evidence, no question in my mind & al. Not aganst
the evidence dong, but the great weight of the evidence.

* % %

Now, I'm not going to return a decison which indicates that I'm making a
contrary finding than the jury, | don't think that that's gppropriate. But | think that thisis
one of those dramatic circumstances that when | review al the evidence that | clearly
recdl - - and | do have a vivid recollection of much of the testimony - - and the
positions recited here by Counsdl today, | agree with the plaintiff.

| think they're entitled to anew trid and I'm going to grant that motion.

On recondderation, the trid court confirmed that the reason for his decison was that the verdict
was againgt the great weight of the evidence.

Wall, it gppears to me that we've discussed this at such great lengths before and
| made a determination that it was againgt the great weight of evidence. We discussed
that. | gave detalsasto why | felt that the jury verdict was improper and et it asde.

* % %

Wi, | heard the case. | remember the case vividly because it was a traumatic
gtuation. | remember that we had dl the photos and testimony at greet lengths from the
plantiff as well as the defendant and the experts. | know the jury - - We had a good
jury and | had them ligten to it and then made a determination. But when | reviewed all
the factors together, | sad the jury judgment was not consstent with what the law
requires.

On apped, defendant interprets the trid court's opinion as granting the new trid, in part,
because the exclusion of Spitz's testimony denied plaintiff afair trid. Thisis an inaccurate interpretation.
Because the trid court did not grant the motion for new triad based on the fact that Spitz did not testify,
we find it unnecessary to engage in a discussion as to whether the failure of the triad court to dlow Spitz
to tedtify denied plantiff afair tria or whether Spitz would have offered any tesimony that would have
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changed the outcome of the trid. If, on retrid, plaintiff wants to attempt to cal Spitz as a witness, the
appropriate motions and objections should be made to the trid court, which can rule on those motions.

Affirmed.
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