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PER CURIAM.

Plaintiff appeals by leave granted an April 15, 1996 opinion and order of the Worker's
Compensation Appellate Commission (WCAC), as successor to the Worker’s Compensation Appeal
Board, on remand from this Court’s peremptory order in Docket No. 181964. We reverse.

Paintiff began working a defendant’s Fisher Body plant in November of 1964. Beginning in
1971, he performed skilled work as a*“millwright.” The heavier physica aspects of this work included
cimbing, lifting up to 100 pounds, frequent bending, and prolonged waking and standing. On
November 26, 1979, plaintiff fell gpproximatey 25 feet from a ladder at work, landing on a guard rail
and fracturing bonesiin his vertebrae. He was hospitaized for two to three weeks and disabled from his
employment for gpproximately one year, recaelving voluntary payments of compensation from defendarnt.
He then returned to work as a “millwright,” but with medica regtrictions againg lifting over 25 pounds,
repeated bending at the waist, and climbing of heights over Six feet.

Haintiff tedtified that occasondly his supervisors would give him millwright work beyond his
medica restrictions, and that “a couple times’ he went ahead and did the work anyway. However, he
aso tedtified that he reinjured his back by performing work beyond hisrestrictions aswell. Specificdly,
plaintiff testified that he reinjured his back in July of 1983 and February of 1984. In March of 1985,
plaintiff was trandferred from defendant’ s Fisher Body plant to defendant’ s “Buick City” plant. Plantiff
clamed that his supervisors at the Buick plant started routingly assgning him millwright duties beyond his
medica redrictions. He missed work for gpproximately three weeks in early August of 1985, and was
laid off for goproximately one year beginning in September of 1985. Plaintiff said that he was told that



he was lad off because defendant no longer had any jobs available within his medica redtrictions.

Although plaintiff received voluntary worker’s compensation payments from defendant during hislayoff,
he petitioned for an increase in his weekly benefit rate, dleging new injury datesin July 1983, February
1984, and September 1985, in addition to his origind November 1979 injury. Prior to the hearing on
plantiff’s petition, he returned to work for defendant on September 11, 1986. Initidly, plaintiff was
assigned to production line/assembly jobs, but those jobs bothered his back because of the bending
involved. After gpproximately one week, he was again assgned to hisformer job asa“millwright.” As
of the time of the hearing in April of 1987, plaintiff tedtified that he was il regularly working as a
millwright, but on ajob in which he did not have to lift alot of weight.

In addition to plaintiff’s tetimony, plaintiff’s treeting physician, Dr. Villared, and defendant’s
medica expert, Dr. Wolf, provided expert medical testimony. Dr. Villarred testified that plaintiff's
fractured sacrum had never fully heded and explained that any assgnment to work beyond his
restrictions could have aggravated his condition by tearing and straining the muscles surrounding the area
of hisfracture. He opined that plaintiff’s reports of increased back pain upon performing work beyond
his regtrictions in 1983 and 1985 resulted from a gtrain or tear of these muscles. In contrast, Dr. Wolf
examined plaintiff on February 25, 1986 and found no objective indications of any orthopedic disability,
other than plaintiff’s old fracture of the sacrum, which according to Dr. Wolf wasfully heded. Dr. Wolf
opined that plaintiff could return to work without restrictions.

In a decison issued July 22, 1987, the hearing magidrate denied plaintiff’'s clam for benfits.
Paintiff timely gppedled the magidrate’' s decison to the WCAB. In ther briefs, both sdes not only
addressed whether plaintiff had established new injury or aggravation dates but whether he had
edablished any continuing work-related injury a dl. In a split decison, the WCAC modified the
magistrate’s decison to provide for a closed award of benefits during plaintiff’s July 31 to August 19,
1995 sick leave and his subsequent layoff from September 1985 until September 11, 1986, based upon
anew 1985 injury aggravation date entitling plaintiff to wage loss benefits a the 1985 rate of $358 per
week, ingead of the origind 1979 benefit rate of $161 per week. However, according to the
controlling opinion of the WCAC mgority, this was only a temporary soft-tissue aggravation of
plantiff’s pre-existing back injury which did not last the entire duration of plaintiff’s 1985-1986 layoff,
but ended as of plantiff’'s February 25, 1986 examination by Dr. Wolf. The mgority opinion
specificaly recognized that since plaintiff had returned to restricted work as a millwright, he remained at
least partidly disabled in hisfidd of skill. However, in the WCAB'’ s dispogitive order accompanying its
opinion, the WCAB awarded continuing benefits at the origina 1979 rate only from February 26, 1986
until plaintiff’s return to work on September 11, 1986, without providing an open award of continuing
benefits thereafter subject to a credit or setoff for any wages plaintiff earned.

Both sdes gpplied for leave to apped the apped board's decision to this Court. Plaintiff
objected to the WCAB’s failure to grant an open award of continuing benefits at the 1979 benefit rate
and defendant objected that $161 is not the appropriate 1979 weekly benefit rate in this case. This
Court denied defendant’s application for lack of merit, based upon the fact that defendant had in fact
dipulated to the $161 weekly bendfit rate in 1979. In lieu of granting plaintiff’s gpplication for leave to
apped, this Court peremptorily remanded the case to the WCAB for clarification of its reasons for



faling to grant plantiff an open award of benefits for a continuing disgbility atributable to plantiff’s
origind 1979 injury date. In an opinion and order issued November 23, 1995, the WCAC opined that
plantiff’s continued entitlement to disability benefits at the 1979 benefit rate was redly never a issuein
this case. Plantiff then sought leave to gpped in this Court, and again, in lieu of granting plantiff’s
application for leave to apped, this Court peremptorily remanded the case to the WCAC to address the
issue of plaintiff’s ongoing disability based upon his origind 1979 injury date, noting that while the
parties may not have raised that issue for the magistrate, they did raise the issue on de novo review by
the apped board. In its April 15, 1996 opinion and order on remand, the WCAC concluded that
plantiff doesin fact remain partidly disabled due to his 1979 work injury, but thet plaintiff is not entitled
to any continuing wage loss benefits subsequent to his return to work on September 11, 1986 because
he has established a new wage-earning capacity by virtue of his performance of his restricted millwright
duties for defendant subsequent to his 1979 injury. In this regard, the WCAC found that plaintiff’s new
wage-earning capacity had been established according to both the “reasonable employment” provisons
of MCL 418.301(5); MSA 17.237(301)(5) and the pre-gatutory, common law doctrine of re-
established wage-earning capacity as st forth in Markey v SSPeter & Paul’ s Parish, 281 Mich 292;
274 NW 797 (1937). Specificaly, the WCAC found:

Although plantiff did sugain a dissbling injury to his sacrum and subsequently
experienced closed periods of compensated full disability, he was able to continue his
skilled employment as a millwright with defendant after his 1979 njury. Of course,
plantiff was working under redrictions established by his tregting physcian that
restricted him from work requiring lifting over 25 pounds, repested bending at the wast,
and climbing over six feet in height. However, the record indicates that plaintiff’ s work
under these redtrictions was neither unique nor limited in respect to the duties performed
and its availability. In fact, the record indicates thet the rather rudimentary redtrictions
placed a plantiff's work were regularly disregarded. The activities preceding each
closed period of disability experienced by plaintiff demondrate this. They aso show the
rather common nature of plantiff’s osengbly restricted millwright duties.  Accepting
plaintiff’s partid disability and the regtrictions placed on hiswork by his tregting physicd
does nothing to dminish the fact that plaintiff, at the time of hearing, was working as a
millwright in essentidly the same capacity for defendant as he had since 1971.

Keeping in mind the rather limited redtrictions actudly needed on plaintiff’s work as a
millwright, it is dill dear that plantiff established a new wage earning capacity in his
work as a millwright under either 8301(5) or the earlier gandard in Markey. ... We
find plaintiff to be partidly disabled under gpplicable case law and 8361(1) as aresult of
his November 27, 1979, injury to his sacrum. Such partia disability existed throughout
the period of plantiff’'s performance of his millwright duties subsequent to his injury,
including after September 11, 1986 and at the time of hearing. Paintiff, however, has
snce edablished a new wage earning capacity through his continuing work as a
millwright for defendant under both 8301(5) and the earlier case law standard
aticulated in Markey. Consequently, any wage loss experienced by plaintiff not due to
his origind partidly disabling injury or to anew injury is not compensable under the act.



As areault, plantiff is not entitled to any weekly benefits as of the time he returned to
work on September 11, 1986 through the time of hearing.

In reviewing decisions of the WCAC, appellate courts are to review legd questions, determine
if any fraud exigs in connection with fact findings, and decide if fact findings are supported by
competent evidence. Aquilina v General Motors Corp, 403 Mich 206, 213; 267 NW2d 923
(1978). With respect to factua findings, appellate courts are to

determine “whether the WCAC acted in a manner consstent with the concept of
adminidraive appellate review that is less than de novo review in finding that the
magistrate's decison was or was not supported by competent, material, and substantia
evidence on the whole record.” . .. [Appdlate courts] should “ordinarily defer to the
collective judgment of the WCAC unless it is manifest that it exceeded its reviewing
power.” [Goff v Bil-Mar Foods, Inc (After Remand), 454 Mich 507, 516; 563
NwW2d 214 (1997); citations omitted. See adso York v Wayne County Sheriff's
Dep't, 219 Mich App 370; 556 NW2d 882 (1996).]

The gravamen of plantiff’'s goped is that the WCAC ered in concluding that plantiff had
edablished a new wage-earning capacity by performing pogt-injury millwright work for defendant
because plaintiff’s post-injury millwright work was “favored” work subject to his medica redrictions.
“It has long been the rule in Michigan that in workers compensation cases the law in effect a the time
of the rdevant injury must be applied unless the Legidaure cdearly indicates a contrary intention.”
Nicholson v Lansing Bd of Education, 423 Mich 89, 93; 377 NwW2d 292 (1985). The “reasonable
employment” provisons of § 301(5) were enacted after plaintiff’s 1979 injury. Section 301 does not
clearly indicate that it is to apply retroactively. Accordingly, § 301(5) is inapplicable to the present
matter. To the extent that the WCAC relied on 8 301(5), it erred as a matter of law.

The WCAC dternatively relied on the common law concept of establishment of a new wage-
earning capacity. In Markey, supra at 299-300, the Court stated:

When an employee accepts work and receives wages therefor in a recognized regular
employment, with the ordinary conditions of permanency, as here, there is no room for
argument that he has not thereby established a present earning capacity equd to such
wages, whatever may be his physical condition. It is the intent of the quoted proviso
that, while he is thus earning wages, they shdl operate to reduce or diminate the
compensation award by way of sort of set-off agangt it, if they are sufficient in amount.

However, in Bower v Whitehall Leather Co, 412 Mich 172, 182; 312 NW2d 640 (1981), the Court
concluded that favored work does not re-establish a wage-earning capacity:

The favored-work doctrineisa purely judicid creation. Favored, or light, work
can be loosaly defined as less strenuous pogt-injury work. Wages from favored work
may be used as a setoff againgt an employer's compensation liability, MCL 418.361(1);
MSA 17.237(361)(1), but favored work wages do not establish an earning capacity,



and when such wages cease, they neither suspend nor bar compensation. Powell v
Casco Nelmor Corp, 406 Mich 332; 279 Nw2d 769 (1979).

Further, recent cases decided under § 301, rather than under the common law rule, smilarly indicate
that work that is restricted or modified due to a work-related disability does not re-establish a wage-
earning capacity. See Wade v General Motors Corp, 199 Mich App 267, 268, 272; 501 NW2d 248
(1993) (post-injury tow-motor operator job did not establish new wage-earning capacity because the
employee frequently received hdp from fellow employees in handling racks); Doom v Brunswick
Corp, 211 Mich App 189, 198-199; 535 NW2d 244 (1995) (post-injury nonredtricted electricd
bench job did not mandate new wage earning capacity where employee remained physicaly incapable
of performing any other job at plant).

Here, in its April 15, 1996 opinion, the WCAC dearly found that plaintiff remained partialy
disabled and that his work as a millwright was “favored” work that included restrictions established by
his treating physcian. The WCAC attempts to minimize these redtrictions by describing them as
“rudimentary” and pointing to evidence that they were sometimes disregarded. It then concludes that
plantiff established a new wage earning capacity because he was working as a millwright “in essentidly
the same capacity for defendant as he had since 1971.” That plaintiff may be doing “essentidly” the
same work as before his 1979 injury is not the issue. Under Powell and Bower (as wdll as Wade and
Doom), work subject to medical redtrictions is favored work that does not re-establish awage-earning
capacity. Accordingly, the WCAC erred as a matter of law in determining that plaintiff’ s favored work
edtablished a wage-earning capacity. We therefore reverse the portion of the WCAC's April 15, 1996
opinion and order that concludes that plaintiff has established a new wage-earning capecity. In
accordance with the WCAC' s findings that plaintiff remains partidly disabled and that he works subject
to medica redtrictions, we hereby cdlaify that he is entitled to an open award of benefits subject, of
course, to a setoff for wages earned in his “favored” work.*

/9 Stephen J. Markman
/9 Gary R. McDondd
/s Mark J. Cavanagh

! Inlight of the prolonged history of this matter and the WCAC's dear articulation of its factua findings,
we bdieve it is preferable to darify the WCAC's opinion and order in light of itslegd error rather than
to remand this matter athird time.



