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PER CURIAM.

Plaintiff gopedls as of right the circuit court's order granting Auto Club Insurance Association’s
(Auto Club) motion for summary disposition pursuant to MCR 2.116(C)(8). We affirm.

Paintiff issued a no-fault automobile insurance policy to Diana L. Ference. After the policy was
issued, Diand's son, Jason Ference, was injured as a passenger in an automobile accident. The driver of
the automobile in which Jason was riding was insured by Auto Club. Diana informed plaintiff of the
accident. Subsequently, plaintiff filed a complaint for rescisson of the insurance policy it had issued to
Diana on the bass that Diana had made materia misrepresentations in her application for insurance.
The gpplication for insurance did not reved that Jason was a resdent of Dianas home, was over
fourteen-years-old, and had a suspended drivers license. Diana then filed a complaint, naming plaintiff
and Auto Club as defendants, demanding payment of no-fault insurance benefits under the Michigan no-



fault insurance act, MCL 500.3101 et seq.; MSA 24.13101 et seq, for expenses resulting from Jason's
injuries.

Auto Club moved for summary digposition pursuant to MCR 2.116(C)(8), asserting that
plantiff is estopped from rescinding its insurance contract with Diana because Jason is an "innocent third
party” and has made a dam under the policy. Because plantiff is firg in line of priority for paying
Jason's no-fault benefits, MCL 500.3114(1)(4)(a); MSA 24.13114(1)(4)(a), Auto Club is entitled to
summary disposition if plantiff is estopped from rescinding its insurance contract.” The trid court
granted Auto Club’s motion for summary disposition on the grounds that the innocent-party rule applies.

Maintiff firgt argues that the innocent-third-party ruleis not applicable. We disagree. Generdly,
amateria misrepresentation made in an goplication for no-fault insurance entitles the insurer to void or
to cancd retroactively the policy. Katinsky v Auto Club Ins Assn, 201 Mich App 167, 170; 505
NW2d 895 (1993). However, this right to rescind a policy ceases once there is a clam involving an
innocent third party. 1d. This Court has stated that public policy considerations require that an insurer
be estopped from asserting rescisson when an innocent third party has been injured. Katinsky, supra,
at 171; Ohio Farmers v Michigan Mutual, 179 Mich App 355, 364-365; 445 NW2d 228 (1989).2

In Darnell v Auto-Owners Ins Co, 142 Mich App 1; 369 NwW2d 243 (1985), this Court
addressed the issue of an insurance company's right to rescind an insurance policy where an insured,
other than the clamant, is dleged to have misrepresented facts on the gpplication for insurance. In
Darndll, the defendant insurance company sought to rescind a no-fault insurance policy on the basis of
misrepresentations made by the clamant's wife in goplying for insurance coverage. Id. a 10. This
Court held that an insurance policy may not be rescinded, denying coverage to an insured claming no-
fault benefits under the policy, on the basis of misrepresentations made by the claimant's spouse, who is
aso insured under the policy. Id. Pargphrasing Morgan v Cincinnati Ins, 411 Mich 267, 277; 307
NW2d 53 (1981), this Court stated that "only the claim of an insured who has committed the fraud will
be barred, leaving unaffected the clam of any insured under the policy who is innocent of fraud." Id.
Because Mr. Darnell made no misrepresentation, the Darnell Court held that coverage could not be
denied him on the basis of Mrs. Darndl’ simproper actions. 1d. at 10-11.

In the present case, it was Jason's mother, not Jason, who is dleged to have misrepresented
facts on the gpplication for insurance. Like the insurance provider in Darnell, plaintiff argues that but
for Diand's misrepresentations, Jason would have been denied coverage. However, snce the record
reveds that Jason made no misrepresentation to plaintiff, he is an innocent third party and coverage may
not be denied him on the basis of his mother's misrepresentations.®

Lastly, we observe that Jason will have PIP coverage under either decision. The No Fault Act
treats Jason as an innocent person not disqudified from benefits. See MCL 500.3113; MSA
24.13113. The question is whether the coverage will be provided by his mother’s insurer, or the
driver's insurer.* Thus, our decisionto follow, rather than reject, Darnell is congistent with the statutory
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no-fault scheme, which, in the context of a falure to obtain insurance, disqudifies only the person
charged with obtaining the insurance and not innocent family members. 1d.

Next, plantiff argues that Jason is a third-party beneficiary of the insurance contract between
plantiff and Diana and therefore Jason was bound by the condition in Diands insurance policy that
dates that no coverage would be afforded in the event of false or inaccurate representations.  Plaintiff
cites no authority except the third-party beneficiary statute, MCL 600.1405; MSA 27A.1405, in
support of this propogtion. We conclude, however, that the public policy consderations that have lead
this Court to consstently apply the innocent third party doctrine are unaffected by this argument.

Affirmed.

/9 Hdlene N. White
/9 Michad R. Smolenski

1 MCL 500.3114(1); MSA 24.13114(1) establishes the genera rule that accident victims must look
firgt to their own insurance coverage or that of a spouse or resident relative. Logeman, Michigan No-
Fault Automobile Cases, § 3.2, p 33. If the injured occupant has no coverage of his own, cannot
clam under the policy of a spouse or resdent reaive, and cannot clam from the insurer of a
commercid carrier or employer vehicle, the insurer of the owner or registrant of the vehicle occupied is
next in line of priority for paying no-fault benefits. MCL 500.3114(4); MSA 24.13114(4). Thus, if
plaintiff is entitled to rescind its contract with Diana, Auto Club, as the insurer of the occupied vehicle, is
next inline of priority for paying Jason's no-fault benefits.

2 We do not disagree with the dissent’s observation that Katinsky and Ohio Farmers are factualy
distinguishable. These cases are cited for the generd proposition asserted.

¥ Hammoud v Metropolitan Ins Co, 222 Mich App 485; 563 NW2d 716 (1997), relied on by
plantiff, is diginguishable. The Hammoud Court recognized the innocent-third-party rule relied on
here, but rgjected gpplication of the rule based on the concluson that “plaintiff was actively involved in
defrauding defendant and was not an innocent third party. Id. at 489. No such assertion has been
made in the ingtant case with respect to Jason.

* Jason would have PIP coverage even if he had been injured while a passenger in his mother’ s vehidle
or while driving the vehicle with permisson. If he had been injured while occupying his mother’s
vehide, the question would be whether plantiff's insurer or the assgned clams plan would be
responsible for benefits.



