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PER CURIAM.

Maintiff gppeds as of right from a circuit court order granting summary disposition in favor of
defendants on his claims for negligent discharge of a voluntarily assumed duty, breach of contract, and

negligence. We afirm.

Faintiff wasthe victim of a crimina assault while occupying an apartment leased from defendant
WBA Associaes in a building managed by defendant Forest City Management, for which defendant
Pinkerton provided security services. The management company left standing orders for the security
guards that no persons were to be admitted into the building without the express permisson of one of
the resdents. The protocol was for the person desiring admittance to telephone aresdent. If satisfied
that the person was a desired guest, the resident would then telephone the security guard and authorize
admisson. On the occason in question, plaintiff clams that the security guard violated hisingructions.
Three young males presented themselves at the security desk and stated that they were there to visit a
particular femae resdent. The guard telephoned the resdent who, without asking for names or other
identification or spesking with any of the trio, Imply said, “Let them in.” The guard did so. Pantiff's
theory isthat these are the three men who then went to his apartment, where they shot him.

We review the circuit court’s grant of summary dispostion de novo to determine if defendants
were entitled to judgment as a matter of law. G&A Inc v Nahra, 204 Mich App 329, 330; 514



Nw2d 255 (1994). Although the circuit court did not specify the particular subrule underlying its
decision, we apply the standards for MCR 2.116(C)(10) because the court considered matters outside
the pleadings. See Butler v Ramco-Gershenson, Inc, 214 Mich App 521, 524; 542 NwW2d 912
(1995). The documentary evidence filed in the action or submitted by the parties to the trid court,
MCR 2.116(G)(5), must be conddered in a light most favorable to the nonmoving party. Quinto v
Cross & Peters Co, 451 Mich 358, 362; 547 NwW2d 314 (1996). Further, as the party opposing the
moation, plaintiff must be given the benefit of al reasonable doubt. Bourne v Farmers Ins Exchange,
449 Mich 193, 197; 534 NW2d 491 (1995). Defendants are entitled to summary disposition only if
there is no genuine issue of materid fact. 1d.

Giving plaintiff the benefit of dl reasonable doubt and resolving al reasonable inferences in his
favor, we hold that the circuit court did not err in granting summary digposition in favor of defendants on
the assumed-duty count. Plaintiff’s theory that defendants voluntarily assumed a duty to protect him
from the crimina activity of third parties and were negligent in fulfilling that duty was reected by our
Supreme Court in Scott v Harper Recreation, Inc, 444 Mich 441; 506 NW2d 857 (1993), where the
Court held that such a theory would not extend to security services so as to be construed as
guaranteeing the safety of persons from crimina activity. Absent clear contractua language pursuant to
which the defendant agrees to provide bodyguard service or persona security to a specific individud,
the Supreme Court held that it would not congtrue advertising promoting security services for particular
premises or otherwise infer from circumstances or ambiguous representations such a guarantee. Id. at
451, n12.

This case is digtinguishable from the norma circumstances in which a tenant seeks to hold a
landlord liable for alegally owed obligation to protect tenants from foreseeable crimind activities of third
parties in common areas of the premises. See Holland v Liedel, 197 Mich App 60, 62-63; 494
NW2d 772 (1992). Because plaintiff’s clam is based on the negligent discharge of a voluntarily
assumed duty, we find that the principles in Scott, supra and Mason v Royal Dequindre, Inc, 209
Mich App 514; 531 NW2d 797 (1995) ), aff'd 455 Mich 391,  NW2d __ (1997), are instructive
in andyzing the issue of duty. As noted in Mason, supra at 516, “merchants ordinarily are not
responsible for the crimind acts of third persons,” and “a merchant that undertakes safety measures for
the benefits of its patrons will not be held responsible for injuries because those measures were ‘less
effective than they could or should have been’” Moreover, where a merchant “employs specific
practices in an effort to improve its patrons safety, it will not be respongble for negligence smply
because it may not have conformed its conduct to its usua practice” 1d. at 517.

In the present case, there was an undertaking by defendants to control access to the building.
However, we do not believe that the failure of the security guard to conform his conduct to al of the
technical requirements of his ingtructions establishes a basis for holding either Pinkerton or the other
defendants, as owners and managers of the gpartment building, liable. The evidence does not show that
defendants assumed a duty to ensure tenant safety, to ensure that a tenant would only approve the entry
of vigtors after being informed of certain identifying informetion, or to ensure that there would be
aufficient identifying information provided to a tenant about vidtors S0 as iy other tenants. See
Scott, supra at 451, n 12.



Smilarly, there is no merit to plantiff's theory that the guard was derdict in carrying out his
duties and that plaintiff can therefore sustain a negligence dam. The only derdiction of the guard was
the falure to carry out his written indructions. But these written ingtructions did not establish an
actionable duty owed to plaintiff. The applicable principle was wdl-articulated in McKernan v Detroit
Citizen Street Railway Co, 138 Mich 519, 540; 101 NW 812 (1904):

Private rules of a master regulating the conduct of his servants in the management of his
own business, dthough designed for the protection of others, sand on an entirdy
different footing from statutes and municipa ordinances designed for the protection of
the public. Thelatter, asfar asthey go, fixed the Sandard of duty towards those whom
they were intended to protect, and a violation of them is negligence in law or per se.
But a person cannot, by the adoption of private rules, fix the sandard of his duty to
others. That isfixed by law, ether statutory or common. Such rules may require more
or they may require less than the law requires; and whether a certain course of conduct
is negligent, or the exercise of reasonable care, must be determined by the standard
fixed by law, without regard to any private rules of the party.

McKernan, of course is in this respect dill good law. Gallagher v Detroit-Macomb Hospital
Association, 171 Mich App 761, 764-765; 431 NW2d 90 (1988). Thus, the fact that the guard
violated his written indructions is irrdlevant. The guard was a his post and admitted the visitors only on
the authority of a tenant of the complex. Plaintiff has not demongirated the breach of a common law
duty of due care.

Hantiff's effort to show a genuine issue of materid fact by utilizing a “but for” andyss is
unpersuasive. The cause-in-fact dement of a negligence action generdly requires a showing that, but for
adefendant’ s action, the plaintiff’ s injury would not have occurred. Skinner v Square D Co, 445 Mich
153, 163; 516 NW2d 475 (1994). Moreover, the element of duty, like proximate causation, depends
in part on foreseesbility. Moning v Alfono, 400 Mich 425, 439; 254 Nw2d 759 (1977). In the
present case, we do not believe that the security guard could have foreseen that the vistors, who were
alowed entry only after the security guard obtained gpprova by one tenant, would gpproach a different
tenant’s gpartment to shoot him, as was clamed by plaintiff. Consdering the limited scope of the
voluntarily assumed duty, defendants smply owed no duty to protect plantiff from the intentiond
misconduct of the vistors. Mason, supra at 517. We therefore hold that plaintiff did not establish any
bass for holding defendants responsible in negligence for the vistors dleged actions.

Faintiff has falled to preserve for our review any argument concerning his breach of contract
clam because he did not raise this issue in his statement of issues presented. MCR 7.212(C)(5);
Meagher v McNeely & Lincoln, Inc, 212 Mich App 154, 156; 536 NwW2d 851 (1995).
Nonetheless, we will briefly discuss its merit Plaintiff’s complaint dleges tha the gpartments were
advertised to prospective lessees as having the benefit of security services. He clams, accordingly, that
he is a third-party beneficiary of the security services contract between defendant Pinkerton and Forest
City Managemen.



To the extent that plaintiff continuesto argue that he was a third-party beneficiary of the contract
between defendants, his argument is without merit. The contract between Forest City Management and
Pinkerton does not even mention residents of the gpartment complex as personsin any way intended to
be beneficidly affected by the contractual arrangement. It appears to this pane that the landlord was
samply protecting his property, and any benefit to resdents was incidentd. A third-party beneficiary
theory may be pursued only when the promisor has “ undertaken to give or to do or refrain from doing
something directly to or for” the third party. MCL 600.1405; MSA 27A.1405. Because the Forest
City/Pinkerton contract does not even mention gpartment residents or tenant safety in any way, plaintiff
is not a third-party beneficiary of the contract. Rieth-Riley Construction Co, Inc. v Dep't of
Transportation, 136 Mich App 425, 430, 432; 357 NW2d 62 (1984).

Affirmed.
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