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Following a jury tria, defendant was acquitted of first degree criminal sexua conduct and a
larceny charge, but convicted of the lesser included offense of third degree crimina sexua conduct.
This gpped of right is being decided without ord argument pursuant to MCR 7.214(E).

Defendant clams he was deprived of the effective asssance of counsd a trid. He firg
contends that trid counsd failed to adduce evidence in support of the defense of consent that defendant
and the victim had a prior sexud reaionship. Following a post-conviction evidentiary hearing, the trid
judge found that defendant’s testimony supported such a clam, and assumed that the absent victim
would also have corroborated that claim. The testimony of a third witness, Brad Schaaf, was correctly
determined by the trid court to lend no support to this contention beyond a speculative inference.
Because the claimed prior occasons on which this sexud rdationship was consummated were totaly
different than the incident which was the subject of the prosecution here, both as to the type of sexud
penetration and with respect to the presence of third persons, the trid judge correctly ruled that even
had defense counsdl sought to introduce such evidence &t trid, it would have been barred by the rape
shiedd gtatute. People v Lucas, 201 Mich App 717 (1993). Accordingly, defendant has failed to show
that any derdiction of counsd in this respect was prgudicid, barring appelate relief on a dam of
ineffective assstance of counsel. People v Pickens, 446 Mich 298; 521 NW2d 797 (1994).

Defendant’ s remaining claims are completely devoid of record support. At the post-conviction
evidentiary hearing, defendant adduced no witness who addressed the issue of whether the victim's

* Circuit judge, sitting on the Court of Appeals by assgnment.

-1-



husband, afew days after the incident, displayed visible bruises, and likewise there is no record support
for the clam that witnesses could have been adduced who would have testified that the prosecution’s
witnesses had a poor community reputation for truth and veracity. Lacking such factua support, it is
unnecessary to determine whether defendant suffered any prejudice in these respects.

Affirmed.
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