STATE OF MICHIGAN

COURT OF APPEALS

NATIONAL BOARD FOR PROFESSIONAL UNPUBLISHED
TEACHING STANDARDS, June 6, 1997

Petitioner- Appd lant,

Vv No. 193907
MTT
DEPARTMENT OF TREASURY, LC No. 121132

Respondent-Appellee.

Before: Holbrook, Jr., P.J., and MacKenzie and Murphy, JJ.
PER CURIAM.

Petitioner apped s as of right from the order of the Michigan Tax Tribuna dismissing petitioner’s
clam to an exemption from saes and use taxes for the years 1988 through 1993 as a charitable or
benevolent inditution pursuant to MCL 20554, MSA 7.525(@ and MCL 205.94(i); MSA
7.555(4)(i). We dffirm.

Petitioner is a nonprofit corporation that provides a voluntary certification program for
teachers. Petitioner gpplied to respondent for an exemption from sales and use taxes as a charitable or
benevolent indtitution and respondent denied that request. Petitioner gppeded that ruling to the
Michigan Tax Tribund. The tribund aso found that petitioner did not qudify under the exemption
datutes. Petitioner now gppedls from that ruling.

Petitioner’ s sole assertion on gppedl isthat the tax tribuna erred in holding that petitioner did not
qudify for an exemption from sdes and use taxes. We disagree. Asin the present case where fraud is
not aleged, a decison of the tax tribund is reviewed by this Court to determine whether the tribuna
erred in goplying the law or adopted a wrong legd principle. Comcast v Serling Heights, 218 Mich
App 8, 11; 553 NW2d 627 (1996); Maxitrol Co v Treasury Dep't, 217 Mich App 366, 370; 551
NW2d 471 (1996). Factuad findings of the tribuna are fina, so long as they are supported by
competent, material, and substantial evidence on the whole record. Comcast, supra, 11.

Prior to a 1993 amendment, § 4a of Michigan's General Sales Tax Act, MCL 205.51 et seq.;
MSA 7.521 et seg., provided an exemption for the sale of tangible persond property:
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(& Not for resde, and when not operated for profit, to a school, hospital, home for the
care and maintenance of children or aged persons, or other hedlth, welfare, educationd,
culturd arts, charitable, or benevolent ingtitution or agency, operated by an entity of
government, aregularly organized church, religious, or fraterna organization, a veteran's
organization, or a corporation incorporated under the laws of the Sate, if the income or
benefit from the operation does not inure, in whole or in part, to an individud or private
shareholder, directly or indirectly, and if the activities of the entity or agency are carried
on exclusively for the benefit of the public a large and are not limited to the advantage,
interests, and benefits of its members or any restricted group. [MCL 205.54a, MSA
7.525(a).]

In addition, prior to a 1993 amendment, 8§ 4 of Michigan's Use Tax Act, MCL 205.91 et seq.; MSA
7.555(1) et seq., provided a comparable exemption provision.

Therefore, the state provided an exemption from sales and use taxes for entities qualifying under
these provisons. It is undisputed that the 1993 amendments to these statutes provide petitioner an
exemption from sdes and use tax from 1994 forward. The only issue on gpped is whether petitioner
qudified for exemption under the pre-amendment language for the years 1988 through 1993.

Petitioner asserts that it is entitted to an exemption from sdes and use taxes under these
provisons as a charitable or benevolent inditution. The statutory provisions provide for such exemption
if an entity is (1) anon-profit inditution; (2) a charitable or benevolent ingtitution; (3) incorporated under
the laws of this state; (4) one whaose income or benefit of its operation does not inure, in whole or in
part, to an individua or private shareholder either directly or indirectly; and (5) one whose activities are
caried on exclusvdy for the benefit of the public at large and are not limited to the advantage, interests,
and benefits of its members or a redtricted group. There is no digpute that petitioner is a non-profit
indtitution whaose income or benefit does not inure to an individua or private shareholder. In addition,
the paties do not dispute that the requirement of incorporation in Michigan has been found
unconditutional. American Youth Foundation v Benona Twp, 37 Mich App 722, 724; 195 NW2d
304 (1972) (citing WHYY v Glassboro, 393 US 117; 89 S Ct 286; 21 L Ed 2d 242 (1968)).
Accordingly, the only issue to resolve is whether petitioner is a benevolent or charitable ingtitution whose
activities are carried on exclusvey for the benefit of the public a large and are not limited to the
advantage, interests, and benefits of its members or arestricted group.

Generdly, tax exemption provisons must be drictly construed in favor of the taxing authority.
Holland Homev Grand Rapids, 219 Mich App 384, 396; 557 NW2d 118 (1996). But, thisgenerd
rule does not permit a drained congruction of an exemption Saute adverse to the intent of the
Legidaure. 1d. Contrary to respondent’s assertions, the burden of proof for showing that a party is
within a tax exempt class is by the preponderance of the evidence. 1d., 394-396. Although, it is true
that a petitioner bears the burden of establishing beyond a reasonable doubt that a class of exemption
was intended by the Legidature. 1d., 393. However, in this case there is no dispute that the Legidature
intended an exemption for entities which qualify under MCL 205.54a(@); MSA 7.525(a) and MCL
205.94(i); MSA 7.555(4)(i).
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We have hdd that a charity is defined asfollows:

[A] gift, to be applied conagently with existing laws, for the benefit of an
indefinite number of persons, ether by bringing their minds or hearts under the influence
of education or religion, by rdieving their bodies from disease, suffering or congtraint, by
assging them to edablish themsdves for life, or by erecting or maintaning public
buildings or works or otherwise lessening the burdens of government. [Holland Home,
supra, 219 Mich App 399 (citations omitted).]

While recognizing the applicability of this definition, petitioner does not specificaly date what its “gift”
is. Petitioner dates that its purpose is to advance student learning by improving the qudity of teaching
and that its objective is to improve the educational system. Petitioner seeks to achieve these gods
through a voluntary training and certification program for teachers. This program is open to any teacher
who pays the enrollment fee.

We conclude that petitioner’s activities are not a charity because there is no gift for the benefit
of an indefinite number of persons. The mogst immediate and identifidble benefit of the certification
program is to the individud teacher who has paid the enrollment fee and received the training and
certification petitioner offers. Petitioner admits as much in its literature directed at teachers wherein it
dates that certification is akin to “a badge of merit, declaring that a teacher is highly accomplished.”
Petitioner further satesin its literature that the certification is the “highest honor” the teaching professon
bestows and that teachers so certified may expect rewards in the form of “financid benefits, recognition
and new roles in the classsoom.” While it istrue that petitioner’s activities are undertaken and intended
to ultimately benefit the educationd system, the most immediate and quantifiable benefit is to the
individud teacher. The benefit to the educational system is, a bedt, indirect. Hence, while petitioner’s
activities are laudable, they are not conagtent with the definition of a charity.

For the same reasons, we find that petitioner’s activities do not satisfy the statutory requirement
that they be carried on exclusvdly for the benefit of the public a large and not limited to the advantage,
interests, and benefits of its members or a redtricted group. As stated above, the primary and
immediate benefit of petitioner’s operations is to the teachers who enroll and receive certification.
Petitioner markets its product, at least in part, with the suggestion to the teachers that the program will
benefit them in ther career and financidly. This benéfit is redtricted to the group of teachers who
participate in petitioner’s program. Thus, petitioner’s activities cannot be deemed to exclusively benefit
the public at large. Accordingly, we conclude that the tax tribund did not err in finding thet petitioner
does not qudify for an exemption under the plain language of the exemption Satute.

Affirmed.
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