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Before: McDondd, P.J., and Griffin and Bandstra, JJ.
McDONALD, P.J. (concurring).

| write separately because the mgority’s opinion and the lower court judgment are not clear
with regard to the extent of defendant’s attorney’s liability in the event the parties confidentidity
agreement is breached.

The disputed provison provides.

2. The paties and thar respective attorneys shdl not disclose the clams
involved in the Civil Action nor the terms of this Agreement to any persons other than
immediate family, financid and legd advisors, or as required by law. This proviSonisa
materid part of this Agreement. If any party breaches this provison, he, she, or they
shdl indemnify any nontbreaching party for any damages recoverable at law resulting
from the breach.

Attorney’s of record are not parties in any cause of action unless formaly joined in the suit. Thus an
agreement reached between the parties cannot personally obligate the attorneys to the opposing parties
without the attorney’ s specific and unequivocal consent. An attorney is bound to abide by theterms of a
client’s confidentiaity agreement by virtue of ther fiduciary rlaionship. An atorney whose actions
expose his client to damages under these type of agreements likewise exposes himsdf to a suit for
damages by his client for a breach of their fiduciary relaionship. However, because the atorney isnot a



paty to the agreement and has no fiduciary reaionship with his client's party opponent the non
breaching party does not have a cause of action against the breaching party’ s atorney.

Although a court may prohibit atorneys of record from disclosng information arisng out of a
cause of action, a violation of the prohibition subjects the attorney to contempt sanctions only. No
cause of action on behaf of the aggrieved party is created.

The record fails to show any specific and unequivoca agreement by defendant’s attorney to be
personaly bound to the terms his client’s confidentidity agreement. However, the agreement clearly
dates the parties intended that their respective atorney’s ... not disclose the damsinvolved in the civil
action nor the terms of this agreement to any persons ...”. Thus any unauthorized disclosure by an
attorney would subject that attorney to aclaim by their client for breach of their fiduciary relationship.

The settlement agreement incorporated into the consent judgment states a party who breaches
the confidentidity agreement shdl indemnify the non-breaching party for damages. Because the
atorneys are not parties to the agreement they should not be held to indemnification of the non

breaching party for damages.

If thisis the result the mgority opinion and the lower court intended | would affirm otherwise |
would reverse the court on thisissue.

| agree and join in the mgority’ s digpogtion of the remaining issues.

/9 Gary R. McDondd



