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PER CURIAM.

Paintiff appeds by leave granted from a November 18, 1994, circuit court order affirming a
November 22, 1993, district court order granting defendant’s motion to suppress evidence and dismiss
the crimina charges filed against defendant for two counts of larceny by converson, MCL 750.362;
MSA 28.594 and one count of filing a fase tax return, MCL 205.27; MSA 7.657(27). We reverse
and remand for further proceedings.

Paintiff claims the lower courts erred in finding the seizure of certain documents unlawful and in
finding defendant was immune from criminal prosecution by virtue of MCL 500.246; MSA 24.1246.
We agree.

Defendant was the owner of the Arlans Insurance Agency, a holding company that owned the
Cadillac Insurance Company. Defendant was dso the CEO and controlling stockholder of Cadillac.

The Michigan Insurance Bureau (MIB) began a comprehengve financid investigation of
Cadillac’'s financid condition in 1986. Sometime in early 1989 it became apparent certain insurance
code violations may have occurred a Cadillac.

In July 1989, the circuit court entered an order gppointing a conservator and deputy
conservator of Cadillac. The order authorized the conservators to “take immediate possession .. . of
al property of [Cadillac] wheresoever located in the State of Michigan... .” The order dso enjoined

* Recorder's Court judge, sitting on the Court of Appedls by assgnment.
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defendant from engaging in the insurance business, except as authorized by the conservators, and from
disposing of Cadillac’s property.

The invedtigation of Cadillac continued through 1989. Those involved in the investigation
recommended that the MIB conduct an audit of Arlans to determine whether the Arlans Agency
improperly withheld premium payments from Cadillac. On January 2, 1990, the circuit court entered an
order declaring Cadillac insolvent and authorizing its liquidetion. Dhirgy Shah, the Michigan Insurance
Bureau Commissioner, was gppointed Cadillac's receiver and Jacqueline Reese its deputy receiver.
The order authorized Shah and Reese to “take permanent possession of all properties and assets of
[Cadillac] wheresoever located ....”

Sometime after the order of liquidation was entered, the MIB’s investigation of Arlans began.
The objectives of the audit were to determine the financid condition of Arlansand al of its subsdiaries,
to examine asset transfers between Arlans and Cadillac, and to determine the possible existence of
crimind activity. The State Police and the Attorney Generd’s office were both involved in the criminal
agpect of the invedigation. During the examination, issues arose regarding defendant’s refusal to
produce documents. Ultimately the matter was referred to the MIB’s Office of Licenang Enforcement.
Theredfter, faced with the risk of logng his license to conduct business in the insurance industry,
defendant voluntarily complied with document requests.

Sometime during the Arlans investigation Reese, acting as the deputy liquidator of Cadillac,
discovered a file removed from Cadillac’s file room that she believed related to Cadillac and possibly
evidenced some wrongdoing by defendant. The file, known as the “Cupdli file’, was ultimately turned
over to the atorney generd. It isfrom the trid court’s determination to suppress this file, plaintiff now
appesals.

On apped plaintiff arguesthe tria court improperly concluded, absent a search warrant, Reese
was without authority to seize the Cupdli File. We agree and find the search and seizure proper on
severd dternate grounds.

The right to be free from unreasonable searches and seizures is guaranteed by both the United
States and Michigan Congtitutions. US Const Am IV; Congt 1963, art 1, 811. Generdly awarrantless
search is unreasonable per se. Tallman v DNR, 421 Mich 585; 365 NW2d 724 (1984). Thus, here,
the district court found the search and saizure of the “ Cupdli file’ improper because it was occasioned
without awarrant. The problem with the digtrict court’ s andysisis it overlooks the fact the “ Cupdli file’
was discovered at the Cadillac office building in the Cadillac file room during the time Cedillac was
undergoing liquidation and Reese was operating pursuant to a Circuit Court order that permitted her to :

. . take permanent possesson of al properties and assets of [Cadillac]
wheresoever located, including but not limited to al property of whatsoever naure in
the possession of its agents, assgns and al persons acting in concert with it, and of any
nature whatsoever, including al bank deposits, accounts receivable, and al books,
records, monies and effects of every kind and description, . . ..
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There can be no clam Reese was without authority to search Cadillac’s file room wherein the file was
located. Nonetheless defendant appears to argue that notwithstanding the propriety of the search,
because the file contained alleged personad papers belonging to defendant, it was not the “ property” or
an “asset” of Cadillac and thus was not subject to seizure.

Both the district and circuit courts appear to have accepted defendant’ s classfication of thefile
as “persond.” We decline to do so. The file was not marked as defendant’s persona property and
contained as its first page an inventory sheet which dearly referenced physica improvements made to
the Cadillac agency. Although the file dso contained records of improvements made to defendant’s
home and ddi business, none of the payments for the improvements came from defendant’s persond
checkbook. Ingtead the file reveded the mgority of the payments came from various insurance
companies, one of which was suspected of owing Cadillac millions of dollars in unremitted premiums.
Beside the fact the file seems to suggest defendant utilized various insurance agency funds to finance the
improvements to his home and ddi business, nothing in the file pertains to him in his persond capacity.
We bdlieve both the digtrict and circuit court judges clearly erred in finding the file contained persond
records that were improperly seized. Lombardo, supra.

Moreover, even if we found the file was persond in nature, we would not find suppresson
appropriate.  Because the search was proper pursuant to the liquidation order, once the file was
discovered plaintiff was free to obtain the information from the contractor, the originator of the records.
Thus the inevitable discovery, or in this case, inevitable “saizure’ rule applies. People v Kroll, 179
Mich App 423; 446 NW2d 317 (1989).

Findly, standing to challenge a search or seizure is not autométic. People v Armendarez, 188
Mich App 61; 468 NwW2d 893 (1991). Condtitutiona protection against unreasonable searches and
sazures is implicated only when the government infringes upon an individud’s legitimate or judtifidble
expectation of privacy. People v Collins, 438 Mich 8; 475 NW2d 684 (1991). We do not believe
defendant possessad a legitimate persona expectation of privacy in either Cadillac’s file room or the
contested file. Consdering the totality of the circumstances; the orders of receivership and liquidation,
defendant’s vacation of his office, and defendant’s awareness of the insurance commissona’s
statutorily granted broad discretion to inspect dl insurance companies  “books, records, documents,
and papers’, MCL 500.222; MSA 24.1222, we do not believe defendant’s act of intermingling his
“private’ papers with Cadillac’ s files manifests an asserted privacy interest in the seized file.

For any and dl of the above reasons suppression of the “Cupdli” file was clearly erroneous.?
Lombardo, supra.

Next plantiff agues the lower courts incorrectly interpreted the former immunity provison of
the insurance code, MCL 500.222; MSA 24.1222, to provide complete and automatic immunity to
individuas from whom the insurance commissioner obtained corporate documents and other records
during the course of an investigation into violations of the insurance code. We agree and find a correct
reading of the immunity statute precludes defendant’ s clam of transactiona immunity.
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The primary god of datutory condruction is to ascertain and facilitate the intent of the
Legidaure. People v Sanaway, 446 Mich 643; 521 NW2d 557 (1995). Once the legidative intent
has been ascertained, it must prevail regardiess of the rules of statutory congtruction People v Russo,
439 Mich 584; 682 NwW2d 698 (1992). Courts must first [ook to the specific language of the statute to
determine the legidative intent behind the law. People v Pitts, 216 Mich App 229; 548 NW2d 688
(1996). This Court presumes the Legidature intended what it has plainly expressed in the language of
the statute. People v Roseburgh, 215 Mich App 237; 545 NwW2d 14 (1996).

The plain language of MCL 500.246; MSA 24.1246 provides immunity applies only when an
individud is required to produce “books, papers, or other documents before any court or magistrate,
arbitrator or board of arbitrators, upon any investigation, proceeding or trial.” The statute clearly states
a court, magistrate, arbitrator or board of arbitrators must require the production of books, papers, or
documents in connection with any investigation, proceeding or trid in order to invoke the protections of
the immunity Satute. Here, defendant was not ordered by any court, magistrate, arbitrator or board of
arbitrators to produce documents. Defendants and the lower courts reading of the statute would
effectively insert the word “or” before the phrase “upon any investigation,” thus changing the plain
meaning of the Statute.

Moreover, the statute conspicuoudy makes no mention of orders issued by the commissioner of
insurance to produce documents. Defendant’s and the lower courts interpretation would make the
immunity statute gpplicable in instances where the commissoner of insurance orders the production of
documents pursuant to his statutory powers. We must presume the Legidature intended what it plainly
sad in the gatute. 1d. The trid courts erred in their interpretation of the statute and application of
immunity to defendant.

Defendant raises the immunity issue with regard to his right to be free from sdf-incrimination.
The sdf-incrimination provison of the state congtitution provides “[n]o person shdl be compelled in any
crimind case to be a witness againgt himsdf....” Congt 1963, at 1, 817. The federd congtitution
provides “[n]o person...shdl be compelled in an Criminad Case to be a witness againgt himsdf.” US
Congt, Am V. However, we note in Michigan, a corporate officer may not generdly invoke his or her
right agang sdf-incrimination to prevent the compelled disclosure of corporate records in his or her
possession, even where compelled disclosure would tend to incriminate the corporate officer. See
Paramount Pictures Corp v Miskinis, 418 Mich 708; 344 NW2d 788 (1984).

The lower courts erred in suppressing the records contained in the “Cupeli file’ and in finding
defendant was entitled to transactiond immunity. We therefore reverse and remand for further
proceedings. We do not retain jurisdiction.

/9 Gary R. McDondd
/9 William B. Murphy
/9 Micheel F. Sepaa



! This statute was repealed by 1992 PA 182, §2, which became effective on October 1, 1992. Before
its reped, the statute provided:

No person shal be excused from attending and testifying, or producing any
books, papers, or other documents before any court or magistrate, arbitrator or board
of arbitrators, upon any investigation, proceeding or trid, for a violaion of any of the
provisions of this code, upon the ground or for the reason that the testimony or evidence
documentary or otherwise, required of him may tend to incriminate or degrade him; but
no person shal be prosecuted or subjected to any pendty or forfeiture for or on
account of any transaction, matter or thing concerning which he may so tedtify or
produce evidence, documentary or otherwise, and no testimony so given or produced
shdl be usad againgt him upon any crimina investigation or proceeding.

2 Andysis of the issue under the “pervasively regulated” industry exception to the warrant requirement
for searches and saizures would lead us to the same result.



