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PER CURIAM.

Paintiffs apped as of right from a grant of summary disposition to defendants pursuant to MCR
2.116(C)(5), (C)(7) and (C)(10), in this action arising out of a public project construction contract.

They argue that defendant Lincoln Park is not immune from ligbility for plaintiffs dams of gross
negligence, fraud and negligent misrepresentation. They assert that they stated a valid cause of action
for ultravires activity as aresult of a conflict of interest between defendant Lincoln Park and defendants
L. N. Hayden, Inc. and Al Benker. They clam that a Sgned release does not bar their clams. They
argue that the trid judge had jurisdiction over aclaim for interest and that it was improperly submitted to
an arbitrator. Findly, they assert that L. N. Hayden, Inc. and Benker were improperly granted
summary dispogtion.

On cross-gpped, Lincoln Park argues that the tria judge improperly dismissed its counterclaim.
It assarts that the language of the release is not mutudly binding so asto rdeaseitscdams. Wedffirmin
part, reverse in part and remand.



Paintiffs, joint venturers, submitted the lowest per-unit bid on awater main congtruction job for
Lincoln Park and were awarded the contract. Some time after construction began, they redlized that the
project was smaller than defendants had led them to believe. Asaresult, plaintiffs per-unit bid was too
low, as they were unable to take advantage of the economiesthat alarger project provide.

Paintiffs filed a Sxteen count complaint againgt Lincoln Park and engineers L.N. Hayden, Inc.
and Al Benker. Lincoln Park filed a counterclam for falure to complete the project on time and for
fdse satements made on the contractor’s declaration. Thetria court dismissed counts |1 through XIV
of plantiffs complaint pursuant to MCR 2.116(C)(7), because plaintiffs Sgned a release of clams. It
aso dismissed counts VIII, X1 and XII based on governmenta immunity and counts Il and XIlII,
because plaintiff did not establish that defendant’ s actions were ultra vires or lacking a public purpose.
It dismissed Count XV for lack of jurisdiction. MCR 2.116(C)(4)". It aso dismissed Lincoln Park’s
counterdlam.?

Faintiffs argue that they did not rdease dl daims by sgning the rdease of dams. Aswith other
contracts, the vdidity of a reease turns on the intent of the parties. Paterek v 6600 LTD, 186 Mich
App 445, 449; 465 NW2d 342 (1990). Where the language of arelease provision is unambiguous, its
scope is governed by the intent of the parties as expressed in the release. Gramer v Gramer, 207
Mich App 123, 125; 523 NW2d 861 (1994).

Here, the rel ease stated:

The undersigned, for a valuable consideration, the receipt of which is hereby
acknowledged, does further hereby waive, release and relinquish any and dl dams or
right of lien which the undersigned now has or may heregfter acquire upon the subject
premises for labor and materials used in accomplishing said project owned by the
Owner.

We find that the rdlease is ambiguous. It is unclear from the release whether the parties
intended to release dl clams or only those rdating to labor and materids used in the project. This
release is further complicated by the fact that the parties agree that liens cannot be placed on public
projects. Therefore, part of the rlease is devoid of any meaning. Where a contract is ambiguous, it is
construed againg the drafter which in this case is Lincoln Park. Lichnovsky v Ziebart International
Corp, 414 Mich 228, 239; 324 NW2d 732 (1982). Therefore, the tria court erred in ruling that the
rel ease encompassed those dlaims not involving labor and materials used in the project.’

Even though plaintiffs clams were improperly dismissed by the trid judge on the bass of the
release, the judge properly dismissed counts VIII, X1 and XIlI against Lincoln Park based on



governmental immunity. Counts VIII, XI and XlI dleged gross negligence, fraud and negligent
misrepresentation.  All three counts dleged that the plans and specifications upon which plaintiffs
formulated their low bids were fdse. Haintiffs dleged that they reied to ther detriment on those
misrepresentations and suffered damages as a result.

Plantiffs cite Kensington Corp v Dept’ of State Highways' for the proposition that factual
inaccuracies in the governmenta entity’ s plans and specifications for a proposed project may giveriseto
a cause of action for misrepresentation. A more recent case involving the same principle is Midwest
Bridge Co v Dep't of Transportation. 134 Mich App 611; 350 NW2d 913 (1984). Both rely on
Hersey Gravel Co v Sate Hwy Dep'’t, ® which explains that specifications and plans upon which bids
are olicited are in the nature of a warranty. These cases do not support plaintiffs argument that
governmenta immunity does not apply to tort actionsif they arise from contractua contexts.

MCL 691.1407; MSA 3.996(107) providesin part:

(1) Except as otherwise provided in this act, al governmenta agencies shdl be
immune from tort liability in dl cases wherein the governmenta agency is engaged in the
exercise or discharge of a governmentd function.

Paintiffs have not provided evidence that an exception in the act applies to their Stuaion. They have
faled to dlege facts to support their argument that Lincoln Park was engaged in a proprietary function.
Baker v Waste Management of Michigan, Inc, 208 Mich App 602, 608; 528 NW2d 835 (1995).
There was no evidence that the primary purpose of the activity was to produce a pecuniary profit and
that the activity was not normally supported by taxes or fees. 1d. Therefore, the trid judge properly
dismissed counts V111, X1 and X1 based on governmental immunity.

A%

The tria court properly dismissed counts 111 and XIl11, because plaintiffs failed to establish that
Lincoln Park’s actions were ultra vires or lacking a public purpose. Plaintiffs aleged in count 111 that
Lincoln Park failed to follow city charter mandated procedures. Therefore, its actions were ultra vires.
In count X111, plaintiffs aleged that the contract was outside Lincoln Park’s authority and did not serve
apublic purpose.

Ultra vires activities are those which are beyond the legd power or authority of a statute. See,
e.g., Berlin v Superintendent of Public Instruction, 181 Mich App 154, 161; 448 NW2d 764
(1989). Generdly, alack of action is not sufficient to elevate even intentional omissions of a duty to an
ultravires intentiond tort. The commission of an act, rather than an omisson, isrequired. Epperson v
Crawford County Road Commission, 196 Mich App 164, 167; 492 NW2d 455 (1992). Because
omissons are the subject of plaintiffs complaint, they do not riseto the leve of ultraviresacts. Thetrid
court properly dismissed count I11.



Moreover, the contract itsef was not outside the authority of Lincoln Park, and its purpose, to
maintain and/or improve the water mains, is a proper, authorized purpose. Therefore, count XII1 was
properly dismissed aswell.

\Y,

Next, plaintiffs argue that the judge erred in dismissing their claim for additiond interest due on
the retainage based on lack of jurisdiction. The Statutes regarding public agency construction contracts
dlow for funds to be withhed from progress payments due the contractor to guarantee proper
performance of the contract. MCL 125.1561 et seq.; MSA 5.2949(101) et seq. MCL 125.1563(1);
MSA 5.2949(103) provides in part:

The retained funds . . . shal not be commingled with other funds of the public
agency and shall be depodted in an interest bearing account in a regulated financid
inditution in this state wherein dl such retained funds are kept by the public agency
which shal account for both retainage and interest on each congtruction contract

Separately. . . .

Faintiffs dleged that Lincoln Park faled to comply with this statutory mandate, because the retained
funds were not deposited in a separate interest-bearing account. Plaintiffs clam they were entitled to
additiona interest on the retainage.

MCL 125.1564; MSA 5.2949 (104), provides:

(1) The congtruction contract shdl contain an agreement to submit those matters
described in subsection (3) to the decison of an agent at the option of the public

agency.

(4) This dispute resolution process shdl be used only for the purpose of
determining the rights of the parties to retain funds and interest earned on retained funds
and is not intended to dter, abrogate, or limit any rights with respect to remedies that
are available to enforce or compel performance of the terms of the contract by either

party.

The dispute in the instant case is not of the type that fals within the parameters of the datute.
Therefore, plantiffs proper forum is the circuit court. See Spaccarotella & Fontana Cement
Contractors, Inc v Detroit, 184 Mich App 85; 457 NW2d 100 (1990). Thetria court erred in ruling
that it has only appellate jurisdiction once an arbitration award is entered.

Vi
Finaly, we must determine whether the trid court properly dismissed counts VIII, XI and XII
againg defendants L. N. Hayden, Inc. and Al Benker based on governmental immunity.
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We conclude that a question of fact exists as to whether L. N. Hayden, Inc. and Benker could
quaify as the city engineer and thus become city employees entitled to governmental immunity. MCL
691.1407; MSA 3.996(107). According to the Lincoln Park city charter, the city engineer receives a
sdary and must be a surveyor. Moreover, the language of the charter suggests that the city engineer
must be a person, rather than a corporation, and must have an office provided by the city. The city can
hire persons other than the city engineer to design improvements for Lincoln Park. Therefore, the
language of the charter suggests that L. N. Hayden, Inc. and Benker were not properly the city
engineers. Because there is afactua issue in dispute, L. N. Hayden, Inc. and Benker were not entitled
to summary digposition. Paterek, supra.

Only if the trier of fact determines that L. N. Hayden, Inc. and Benker were employees of the
city would they be entitled to governmenta immunity respecting plaintiffs tort dams. Governmenta
immunity from tort actions extends to governmenta employees while acting within the scope of their
authority. MCL 691.1407; MSA 3.996(107).

VII

On cross-gpped, Lincoln Park argues that the judge erred in determining that its clams should
be dismissed based on mutudity of the release. We agree. The release evinces no intent to be mutualy
binding on plantiffsand Lincoln Park. Gramer, supra.. The counterclam was erroneoudy dismissed.

In sum, we reverse the grant of summary disposition and reingate counts 1V, V, VI, VII, XIV
and XV agang defendant Lincoln Park. We reverse the grant of summary dispostion and reindtate
counts VII1 through X1 with respect to defendants L. N. Hayden, Inc. and Al Benker. We reverse the
grant of summary disposition with respect to the counterclam.

Affirmed in part, reversed in part and remanded. We do not retain jurisdiction.

/s Roman S. Gribbs
/9 Mailyn Kely

! Plaintiffs stipulated to dismiss count | which was based on the Freedom of Information Act.

2 Count XV| dleged that the waivers plaintiffs signed were unenforcesble. It does not state a cause of
action againg defendant.

% Because we find the release to be ambiguous, we dedline to address plaintiffs additiona argument that
the release isvoid for lack of consideration and because of economic duress.

474 Mich App 417, 424; 253 NW2d 781 (1977).

® 305 Mich 333; 9 NW2d 567 (1943).



