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PER CURIAM.

Paintiff appeds as of right tria court order granting defendants motion for summary disposition
pursuant to MCR 2.116(C)(10). Plaintiff brought this action againgt his employer claming breach of
contract, violation of his congtitutiond rights pursuant to 42 USC 1983, violation of the Civil Rights Act,
MCL 37.2101 et seqg.; MSA 3.548(101) et seq., condructive discharge, and violation of the Employee
Right To Know Act, MCL 423.501 et seq.; MSA 17,62(1) et seq. On apped, plaintiff damsthat the
trid court erroneoudy dismissed his breach of contract cdlam for failure to include his union as a
defendant and erroneoudy determined that plaintiff failed to submit factud support for his remaining
cdams. Weafirm.

On gpped, an order granting or denying summary disposition is reviewed de novo. A motion
for summary disposition may be granted pursuant to MCR 2.116(C)(10) when, except as to the amount
of damages, there is no genuine issue of materia fact and the moving party is entitled to judgment asa
matter of law. Giving the benefit of reasonable doubt to the nonmovant, the tria court must determine
whether a record might be developed that would leave open an issue upon which reasonable minds
might differ. Plieth v & Raymond Church, 210 Mich App 568, 571; 534 NW2d 164 (1995).

In his fird issue, plaintiff argues that the tria court erroneoudy dismissed his breach of contract
suit againg defendant Wayne County because plaintiff did not dso bring an action againg the union for
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breach of the duty of fair representation. Under Michigan labor law, a plaintiff who is represented by a
callective bargaining unit cannot pursue his breach of contract dam againg the employer unless he is
successtul in his dam of breach of the duty of fair representation againgt the union. Knoke v East
Jackson Public School Dist, 201 Mich App 480, 485; 506 NW2d 878 (1993). Thisruleis consstent
with cases brought under the federd law, where the “plaintiff-employee must demongtrate that hisunion
breached its duty of fair representation in pursuing his clam.” Romero v Paragon Steel Division,
Portec, Inc, 116 Mich App 261, 263; 323 NW2d 363 (1982) (citing Vaca v Spes, 386 US 171,
179-180; 87 S Ct 903; 17 L Ed 2d 842 (1967)). Under federd labor law, athough the union’'s
wrongdoing must be proven to permit judicid resolution of the plaintiff’s breach of contract clam against
the employer, the union is not an indigpensable party and an employee may sue the employer without
aso suing the union. DelCostello v Teamsters, 462 US 151, 165; 103 S Ct 2281; 76 L Ed 2d 476
(1983).

We conclude that the trid court erred in determining that plaintiff could not maintain a breach of
contract action againgt defendants without also maintaining a breach of duty of fair representation claim
againg the union. However, because plaintiff failed to establish a question of fact regarding whether the
union breached its duty of fair representation, the tria court did not err in granting defendants motion
for summary digposition.

To prevall on a cdlam of unfair representation, a party must establish both a breach of the
union’s duty of fair representation and a breach of the collective bargaining agreement. Goolsby v
Detroit, 211 Mich App 214, 223; 535 NW2d 568 (1995). When a plaintiff’s claim is predicated on
adlegations that the union falled to pursue a meritorious grievance, this Court recognizes that a union has
considerable discretion to decide which grievances shdl be pressed to arbitration and which shdl be
Settled, and must be permitted to assess each grievance with a view to individua merit. Knoke, supra
at 486.

In the ingtant case, plaintiff hasfaled to demongtrate that the union abused its discretion in falling
to pursue a grievance. Plantiff testified in his depostion that he opted for early retirement after
discussng his options with the union. This evidence edtablishes that both plaintiff and his union
representatives had cause to believe tha a satisfactory solution could be had by plantiff's early
retirement. The fact that the settlement agreement subsequently proved to be unsatisfactory does not
indicate that the union acted in bad faith. Because plaintiff chose to take an early retirement in order to
avoid disciplinary termination, the union’s falure to file a grievance cannot be consdered an abuse of
discretion.  Although there is no evidence that plaintiff explicitly stated that he would waive his right to
file a grievance, his decison to pursue early retirement must be consdered an implicit rgection of the
grievance option. Under these circumstances, there is no question of fact regarding plaintiff’s clam that
the union breached its duty of fair representation.

In sum, the trid court improperly granted defendants motion for summary disposition on the
ground that plaintiff did not aso sue the union. However, plantiff failed to establish factua support for
his breach of duty of fair representation dlegations. This Court will not reverse where the right result is
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reached for the wrong reason. Welch v District Court, 215 Mich App 253, 256; 545 NwW2d 15
(1996). Accordingly, we affirm the trid court’s grant of defendant’s motion for summary digpostion.

FMantiff next cams that the trid court ered in granting defendants motion for summary
dispogtion with regard to plaintiff's racid discrimination cdlam. Plaintiff’s clam of disparate trestment
requires a showing that the plaintiff was a member of the class entitled to protection under the act ad
that he was treated differently than persons of a different class for the same or smilar conduct. Betty v
Brooks & Perkins, 446 Mich 270, 281; 521 NW2d 518 (1994).

Paintiff has aleged that he was treated differently than Keith Hunter, an employee of a different
race. Plantiff has established, through depostion testimony, that Hunter escaped disciplinary action
despite his frequent unexplained absences. However, while absentesism is misconduct, it is of a
different character than plaintiff’s abusive conduct toward subordinates and members of the public.
Hunter was therefore not smilarly Stuated to plantiff, and plaintiff has consequently faled to offer
evidence in support of a primafacie case of race discrimination.

On apped, plaintiff argues that there was evidence that Hunter “oraly chastised” three persons,
yet escaped disciplinary action. Specificdly, plaintiff pointsto his own depostion testimony, in which he
dated that three people told him that Hunter had verbaly abused them. However, this testimony is
hearsay and as such does not congtitute admissible evidence. The existence of a digputed fact must be
established by admissble evidence. Cox v Dearborn Heights 210 Mich App 389, 398; 534 Nw2d
135 (1995). Because plaintiff offered no admissible evidence that Hunter had verbally abused others,
thetrid court did not err in granting defendants motion for summary disposition on thisissue.

In his third issue, plaintiff clams that the trid court erronecudy determined thet plaintiff falled to
produce factud support for his congtructive discharge clam. However, congructive discharge is not
actionable in itsdlf. Ingtead, congtructive discharge is actionable only when it occurs in the context of
otherwise wrongful discharge. See, eg., Champion v Nation Wide Security, Inc, 450 Mich 702,
711; 545 NW2d 596 (1996) (sexua harassment claim); Radtke v Everett, 442 Mich 368, 377; 501
NW2d 155 (1993) (sex discrimination claim); Manning v Hazel Park, 202 Mich App 685, 696-697,;
509 NW2d 874 (1993) (sex and age discrimination claims); Hammond v United of Oakland, Inc,
193 Mich App 146, 152-153; 483 NW2d 652 (1992) (breach of employment contract claim).
Because plaintiff’s alegations of congructive discharge have not been made in the context of any viable
wrongful discharge or discrimination daim, plaintiff isnot entitled to reief.

v

Plantiff aso seeks relief under 42 USC 1983. This statute provides that any person, acting
under color of state law, who deprives a citizen of hisor her congtitutiond rights or privileges, islidbleto
that person. In establishing a cause of action againg state officials under § 1983, the plaintiff must plead
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and prove that he has been deprived of afederd right and that the defendant deprived him of that right
while acting under color of dtate law. Mollett v City of Taylor, 197 Mich App 328, 344; 494 NW2d
832 (1992).

We assume that because plaintiff's collective bargaining agreement prohibited his discharge
except for just cause, he held a protected property interest in his employment, and that defendants could
not deny him that right without due process. See Garner v Michigan Sate University, 185 Mich
App 750, 759; 462 NW2d 832 (1990). However, this Court has held than when administrative
remedies which afford due process are available to the employee, the employee must exhaust these
remedies before establishing a § 1983 action againgt the employer. Mollett, supra at 344-345. Inthe
indant case, plaintiff failed to exhaust his adminigtrative remedies because he opted for early retirement
in lieu of pursuing the posttermination grievance procedure under the collective bargaining agreement.
Thetrid court therefore did not err in dismissing plaintiff's § 1983 dlaim.

Vv

In hislast issue, plaintiff clamsthet the trid court erred in determining that he failed to prove thet
defendants violated the Employee Right To Know Act. The statute, provides, in pertinent part:

An employer, upon written request which describes the personnel record, shdll
provide the employee with an opportunity to periodicaly review at reasonable intervals,
generdly not more than 2 timesin a caendar year or as otherwise provided by law or a
collective bargaining agreement, the employee’'s personnd record if the employer has a
personnel record for that employee. [MCL 423.503; MSA 17.62(3).]

Faintiff clams that the absence of the December 7, 1993, disciplinary records from his file
condtitutes a violation of this act. However, as the trid court noted, no disciplinary action wastaken in
the instant case because plaintiff accepted early retirement in lieu of termination. Because no disciplinary
action was actualy taken, records of the unconsummated termination decison should not have been
placed in the record. In fact, noting disciplinary action in an employee's personne file when none was
taken would condtitute placement of fase information in thefile, in itsdf aviolation of the act. See MCL
423505, MSA 17.62(5). Accordingly, the trid court property granted defendants motion for
summary disposition with regard to thisclam.

Affirmed.
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