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PER CURIAM.

Paintiffs brought this action againg defendant dleging fraud and intentiond infliction of emotiond
digress semming from incidents that led to the termination of their employment with defendant. The
trid court denied defendant’s motion for summary digposition, which was brought pursuant to MCR
2.116(C)(7), (C)(8) and (C)(10). Defendant apped s by leave granted. Wereverse.

Suspecting that some of its employees were under the influence of and used, sold or purchased
controlled substances and acohol while on its premises, defendant retained an independent investigation
firm to invedtigate the Stuation. An investigator posed as an employee for a period of months and
goparently made a lig of the names of employees suspected of engaging in the conduct at issue.
Faintiffs were some of the employees targeted for inquiry. Eventudly, each of them was cdled into an
office for an interview. Plaintiffs dam that they were told that if they cooperated and admitted to using,
sling or purchasing drugs and acohol they would not be terminated, but if they did not do so they
would lose ther jobs. They adso clam that the investigator who conducted the interview implied to them
that strong evidence, through photographs or videotape, had been obtained and implicated them in the
conduct. In their interviews, plaintiffs admitted to the use or purchase of drugs or acohol on the
premises or being under the influence while & work. They were soon theresfter discharged from
employment with defendant as a consequence of having used or purchased or being under the influence
of dcohol and/or marijuanain violation of defendant’ s conditions of employment.

* Circuit judge, sitting on the Court of Appeals by assgnment.
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Paintiffs processed grievances pursuant to their collective bargaining agreement, seeking
reingatement. Each dleged that during his interviews, in addition to the conduct mentioned above, he
was coerced into providing the admissions and that the substance of the admissons implicating the use
of controlled substances was fdse. Each grievance was submitted to arbitration pursuant to the
collective bargaining agreement. The arbitrators upheld each plaintiff’s discharge as being for cause and
dismissed each grievance as without merit. The arbitrators noted that the matter involved a credibility
contest and found defendant more credible.

Fantiffs filed this complaint dleging, anong cther things, intentiond infliction of emotiona
digtress and fraudulent inducement to sign afalse and coerced confesson. Defendant removed the case
to federa court, where dl but the two claims now before us were dismissed. On remand, defendant’s
motion for summary disposition pursuant to MCR 2.116(C)(7), (C)(8) and (C)(10) was denied. The
trid court rgected defendant’s argument that because plaintiffs pursued their clams and were denied
relief through binding arbitration, the fraud and intentiond infliction of emotiond distress issues had
actudly been litigated and resolved and were barred by res judicata or collatera estoppd. The tria
court found neither doctrine applicable. Defendant had dso argued, to no avall, that the emotiona
digress dam was unavalable to plantiffs in this wrongful discharge action and, dternatively,
defendant’ s conduct had not been sufficiently extreme or outrageous to support such aclam.

We review trid courts rulings on summary dispogtion rulings de novo. Ladd v Ford
Consumer Finance Co, 217 Mich App 119, 124; 550 NW2d 826 (1996). A motion thet is brought
under MCR 2.116(C)(8) tests the legd sufficiency of a claim and should be granted if, solely upon the
pleadings, the clam is “so clearly unenforceable as a matter of law that no factua development could
possibly justify recovery.” Id. at 125. A motion under MCR 2.116(C)(10) tests the factua basis of a
clam and should be granted when there is no genuine issue of materia fact and the moving party is
entitled to judgment as a matter of law. Id. at 124.

Defendant first argues that the trid court erred in concluding that plaintiffs fraud cdam was not
barred and therefore the court erred in denying its motion for summary disposition. We agree that the
trid court erred in denying defendant’ s motion for summary dispogtion.

To edablish a clam of fraud or misrepresentation, a plaintiff must prove (1) that the defendant
made a materid misrepresentation; (2) defendant knew it was making a misrepresentation or made it
recklesdy; (3) the misrepresentation was made with the intent that it be acted upon; (4) the plaintiff
acted in reliance upon it; and (5) suffered an injury as aresult. Hi-Way Motor Co v Int’| Harvester
Co, 398 Mich 330, 336; 247 NwW2ad 813 (1976); Christensen v Michigan Sate Youth Soccer
Ass'n, Inc, 218 Mich App 37, 44; 553 NW2d 638 (1996). Plaintiffs complain that they relied on
defendant’s aleged knowing and intentiona misrepresentation (i.e, that if they admitted to the conduct
a issue they would not be terminated), admitted to the conduct, and were erminated as a result.
However, plaintiffs were not terminated because they relied on defendant’s aleged misrepresentation,
but rather because, as found by the arbitrator, they either were under the influence of acohol or
controlled substances while at work or used or purchased them on the premises. The arbitrators
determined that the confessons of illegd drug and dcohol use, and violation of the collective bargaining
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agreement, were true, and that the discharges were unassailable under the collective barganing
agreement. Any damages suffered by plaintiffs must necessarily arise out of the discharges, which were
proper. Therefore, plaintiffs faled to establish their fraud clam and defendant was entitled to judgment
asamdter of law. Thetrid court erred in denying defendant’ s motion for summary disposition.

We dso find thet the trid court should have dismissed plaintiffs clam for intentiond infliction of
emotiond didress  The dements of intentiond infliction of emotion digtress are: (1) extreme and
outrageous conduct; (2) intent or recklessness; (3) causation; and (4) severe emotiond distress.” Doe
v Mills, 212 Mich App 73, 91; 536 NW2d 824 (1995). For conduct to achieve the requisite level of
“extreme and outrageous’ to satidfy that eement of the tort, it must be o outrageous in character, and
S0 extreme in degree, asto go beyond al possible bounds of decency, and to be regarded as atrocious
and utterly intolerable in a civilized community.” Linebaugh v Sheraton Mich Corp, 198 Mich App
335, 342; 497 Nw2d 585 (1993). Additiondly, whether the defendant’s conduct is initidly of the
degree to permit recovery is a question for the court, athough where reasonable persons may differ, the
question isonefor the jury. Doe, supra at 92.

Unlike the trid court, we find that reasonable minds could not differ and that the conduct aleged
by plaintiffs fals short of causing us to exclam, “Outrageoud” See Roberts v Auto-Owners Ins Co,
422 Mich 594, 603; 374 NW2d 905 (1985), quoting Restatement Torts, 2d § 46, comment d, pp 72-
73. The interviewing investigators told each plaintiff of the methods of investigation available to them
(i.e, gill photography, video survelllance, background checks), but, dthough plaintiffs clam they were
convinced that evidence had been obtained through these methods, there is no evidence tha the
investigator expressly told plaintiffs that indeed these methods had been used and incriminating evidence
obtained. Similarly, the record reveds that plaintiffs were asked to cooperate in the investigation and
that if they did they “probably” would not lose their jobs. Plaintiffs were gpparently informed that it was
not up to the investigators to take action, but that was the responsibility of defendant. We note thet this,
even coupled with the length of the interviews and the aleged deniad of union representation at the
interview is smply insufficient to satisfy the degree of extreme and outrageous conduct required to
recover under the tort of intentiond infliction of emotiond distress. Thus, because there is no genuine
issue of materid fact and defendant was entitled to judgment as a matter of law, summary dispostion
was appropriate under MCR 2.116(C)(10). Thetria court erred in failing to grant defendant’ s motion.

Reversed.
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