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PER CURIAM.

Defendant apped's by leave granted from an order issued by the lower court granting plaintiffs
motion for anew trid. Wereverse,

This case involved a dip and fal accident which occurred outside the entrance of defendant’s
motel in January 1992. At trid, plaintiff Justine Hickman (plaintiff) testified that she fell on a patch of ice
located on a doped wakway directly benesth a flat roof overhang that had been constructed without
eaves troughs. Plaintiffs aso presented an expert witness who opined that the design of the roof where
plantiff sustained her fal dlowed water runoff to drop to the pavement below and freeze, thereby
posing a hazardous and dangerous condition.

In response, defendant denied the presence of ice where plaintiff fell. Defendant further argued
that the roof was designed in accordance with building safety codes, and never posed a problem in the
past. Defendant aso clamed that it took reasonable precautions to make certain that the walkways
were clear and safe.

Before the case went to the jury, plantiffs requested that the court give the following
supplementa ingruction:

Ordinaily, the plaintiff must show that the defendant knew or should have
known of the dangerous condition. However, if the defendant or its agents created the

* Circuit judge, sitting on the Court of Appeals by assgnment.
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dangerous condition, the plaintiff need not show that the defendant had actud or
congtructive notice of its existence.

The court refused, opining that the standard jury ingtruction on premises liability was sufficient
consdering the facts presented at trial. The court then ingtructed the jury in pertinent part as follows:.

Now, a possessor of a place of business, as the Defendant was here, has a duty
to maintain the place of businessin areasonably safe condition. A possessor has a duty
to exercise ordinary care to protect an invitee from unreasonable risks of injury that
were known to the possessor or that should have been known in the exercise of
ordinary care. A possessor las a duty to inspect a place of business, to discover
possible dangerous conditions of which the possessor does not know if a reasonable
person would have ingpected under those circumstances.

It was the duty of the Comfort Inn in this case to take reasonable measures
within a reasonable period of time after an accumulation of snow or ice to diminish the
hazard of injury to Mrs. Hickman or other guests.

The jury found that defendant was not negligent. Plaintiffs then moved for a new trid, arguing
that the trid court erred in refusing to give the requested indruction. The lower court determined that,
without the requested ingtruction, plaintiffs were improperly required to prove that defendant was aware
of the icy condition, even though the case law held that notice is presumed where the defendant is
respongble for actualy creating the hazard. A new trid was granted.

On gpped, defendant argues that the lower court abused its discretion in ordering a new trid
because the requested supplementd ingtruction involved an issue not directly in disoute & trid, and the
dleged error, if any, was harmless. We agree. Whether to grant a new trid is within the trid court’s
discretion, and its decison will not be reversed absent a clear abuse of that discretion. Beadey v
Washington, 169 Mich App 650, 655; 427 NW2d 177 (1988).

In this case, the supplemental instruction was not necessary for a just resolution of the issues
presented at trid. Defendant did not dispute its knowledge or notice of the accumulation of ice on the
motel sdewalk. Instead, defendant argued that there was no ice. Defendant never theorized or argued
that if ice caused plaintiff’sfal, it was not aware of the ice and, therefore, not liable for plaintiff’sinjuries.
The principd issues were whether ice existed where plaintiff fell, and whether defendant had taken
reasonable precautions to protect againgt such hazards. Plaintiffs requested ingtruction would not have
answered either question for the jury, and, therefore, was unnecessary to the resolution of the case.
Mull v Equitable Life Assurance Society, 196 Mich App 411, 422-423; 493 NW2d 447 (1992).

Moreover, even if the absence of the ingtruction congtituted error, it was harmless. See MCR
2.613(A). As defendant notes, even if the indruction been given, plaintiffs were dill required to
edablish that plantiff actualy dipped on ice. Nothing in plantiffS requested ingruction would have
permitted the jury to bypass the critica issue of the existence of ice and decide whether defendant
actualy had notice of the ice. Because notice was not at issue in the case, a falure to give such an
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indruction cannot warrant reversa.  Accordingly, the lower court abused its discretion in granting
plaintiffs motion for anew trid. *

Reversed.

/9 Martin M. Doctoroff
/9 Harold Hood
/9 Paul J. Sullivan

1 We note that plaintiffs cite numerous cases in which a smilar supplementa instruction was given even
though the presence of the hazardous condition was not at issue. The present case, however, is
distinguishable because the actua existence of the hazardous condition (the ice) was hotly disputed.



